
BOARD OF APPEALS 

December 20, 2023 

County Administration Building, 100 W. Washington St., Meeting Room 2000, Hagerstown, at 6:00 p.m. 

AGENDA 

AP2023-047: An appeal was filed by Martin & Nicole Boese for a special exception to establish a second single-family 
dwelling on a parcel improved with a dwelling and a variance from the required 50 ft. side yard setback for residential use 
lots when the lot is 5 acres or greater in size to 15 ft. for East property line for proposed single-family dwelling. An 
additional variance request from the required 50 ft. side yard setback to 16 ft. for the constructed accessory structure. The 
property is owned by the appellant and located at 14005 Misty Glen Lane, Hagerstown, Zoned Agricultural Rural.   

****************************************************************************** 

Pursuant to the Maryland Open Meetings Law, notice is hereby given that the deliberations of the Board of Zoning 
Appeals are open to the public.  Furthermore, the Board, at its discretion, may render a decision as to some or all of the 
cases at the hearing described above or at a subsequent hearing, the date and time of which will be announced prior to the 
conclusion of the public hearing. Individuals requiring special accommodations are requested to contact Katie Rathvon at 
240-313-2464 Voice, 240-313-2130 Voice/TDD no later than December 11, 2023.  Any person desiring a stenographic 
transcript shall be responsible for supplying a competent stenographer. 

The Board of Appeals reserves the right to vary the order in which the cases are called.  Please take note of the Amended 
Rules of Procedure (Adopted July 5, 2006), Public Hearing, Section 4(d) which states: 

Applicants shall have ten (10) minutes in which to present their request and may, upon request to and permission of the 
Board, receive an additional twenty (20) minutes for their presentation.  Following the Applicant’s case in chief, other 
individuals may receive three (3) minutes to testify, except in the circumstance where an individual is representing a 
group, in which case said individual shall be given eight (8) minutes to testify. 

Those Applicants requesting the additional twenty (20) minutes shall have their case automatically moved to the end of 
the docket. 

For extraordinary cause, the Board may extend any time period set forth herein, or otherwise modify or suspend these 
Rules, to uphold the spirit of the Ordinance and to do substantial justice. 

Jay Miller, Chairman 

Board of Zoning Appeals 
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December 6, 2023 
 
Board of Zoning Appeals 
c/o Katie Rathvon, Zoning Coordinator 
Division of Planning & Zoning 
747 Northern Avenue 
Hagerstown, MD 21742 
 
Re:  AP2023 – 047 – 14005 Misty Glen Lane, Hagerstown, MD 
 
Dear Board Members: 
 
Please accept the within letter and attachments as additional materials in support of the 
above referenced appeal filed by Martin and Nicole Boese for (i) a Special Exception 
and Side Yard Setback Variance (50’ to 15’) to establish a second, single-family dwelling; 
and (ii) Side Yard Setback Variance (50’ to 16.7’) for an accessory structure, both on the 
subject property located at 14005 Misty Glen Lane (Tax Map 26, Parcel 417) (the 
“Property”). 
 
Property Info. 
 
The Property is located on the north side of Leiters Mill Road just west of Leitersburg. 
Although not part of the subdivision itself, the Property is directly adjacent to the row 
of twelve (12) homes which comprise Section A of Mill Village. The Property’s western 
boundary adjoins the +/- 5.5 ac. property owned by Mr. and Mrs. Chuckla that 
stretches down to the Antietam Creek and the one-lane bridge. 
 
The Property is zoned Agricultural (A) and was created in 2005 as part of the five (5) lot 
Misty Glen subdivision pursuant to that certain Preliminary / Final Plat (Lots 1-5) 
recorded among the Land Records of Washington County as Plat No. 8326-8330 
(collectively, the “Plat”), a copy of which is attached hereto as Exhibit A. 
 
Although the Property is +/- 14 ac. in size, as can be seen on Sheets 1,3 & 5 of the Plat, 
the majority is unusable due to the presence of +/- 10 ac. of Sensitive Area including 
Forest Retention, Floodplain and Stream Buffer Areas as well as a portion of Antietam 
Creek itself. See also the “Washington County Zoning Review Map,” a copy of which is 
attached hereto as Exhibit B. 
 
The impact of this large Sensitive Area is magnified by the Property’s distinct tapered, 
pie-shaped configuration. Again, as can be seen on the Plat and County Review Map, 



 

 

the Sensitive Area inhibits the use of the widest portions of the Property to the rear 
leaving only the narrowest +/- 4 ac. portion of the Property closest to Leiters Mill Road 
for use and improvements by the property owner. 
 
Lastly, further hindering the use of this Property is the presence of a 15’ wide access 
lane and reciprocal easement to the Chuckla property which can be seen on Sheet 3 of 
the Plat and which bisects the Property’s already narrow frontage area along Leiters 
Mill Road. 
 
 
Specific Requests 
 
Variances: 
 
As shown and described on the Plat, specifically Note 5, the Minimum Side Yard 
Setback applicable to the Property in 2005 was 15’. This actually remains the general 
requirement in the Agricultural (A) zoning district for single-family dwelling units. 
 
However, in 2009 certain “Special Provisions” were added to the Agricultural (A) 
zoning district one of which (#4) provided as follows: 
 

Side yard setbacks for residential use lots shall be a minimum of 50 ft. for lots 
five (5) acres or greater in size. 

 
The rational for this separate, more onerous side yard setback requirement lots five (5) 
acres or larger, is unclear and may violate the fundamental statutory requirement of 
“uniformity” within a zoning district. See MD Code, Land Use, § 4-201, a copy of which 
is attached hereto as Exhibit B. 
 
Nonetheless, because the +/- 14 ac. Property is technically larger than 5 ac., even 
though only +/- 4 ac. is useable, the applicants have requested a variance from the 
“Special Provision” 50’ Side Yard Setback requirement for the purpose of allowing an 
accessory, pole-barn structure and a second dwelling unit on the Property. 
 

Variance for Accessory Structure (50’ to 16.7’) 
 
As shown on the “BZA Exhibit” prepared by Frederick Seibert & Associates, Inc., a 
copy of which is attached hereto as Exhibit C, with regard to the accessory, pole-barn 
structure the specific variance requested is from 50’ to 16.7’. 
 
As shown and labeled as “Prev. Prop. Shed” on the additional “BZA Exhibit” prepared 
by FSA attached hereto as Exhibit D, the 30’ x 40’ pole barn was initially planned, 
proposed and permitted (but never started) in a location on the northwest side of the 
Property behind the primary residence.  



 

 

 
However, due to (i) the severe topography dropping down toward the floodplain area 
of Antietam Creek at an 8% slope; and (ii) close proximity of the septic reserve area, the 
location of the pole barn was moved to the southeast side of the Property.  
 
Mistakenly assuming the location was compliant with an applicable 15’ side yard 
setback requirement, the contractor Pioneer Pole Builders, Inc. commenced 
construction.  
 
Footer inspections for the building were conducted without any objection to the new 
location. However, during a subsequent inspection the structure’s new location was 
identified by County personnel as being in violation of the 50’ “Special Provision” 
setback even if compliant with the general 15’ requirement. 
 
As such, in order to remedy this situation, the property owners have requested the 
subject variance to 16.7’. 
 

Variance for Second Dwelling Unit 
 
The same “Special Provision” 50’ side yard setback requirement also presents an 
impediment to the property owners’ proposed Second Dwelling Unit, also shown and 
labeled as “Proposed Dwelling” on the FSA “BZA Exhibit” attached hereto as Exhibit 
C.  Specifically, the request is for a variance from 50’ to 15’ from the same eastern 
boundary of the Property as the accessory, pole-barn structure.  
 
As the Board is well aware, variance standards require the applicants to demonstrate 
two (2) things: (i) uniqueness of the property; and (ii) practical difficulty or 
unreasonable hardship.  

Unique and Unusual 

As described in the seminal case of Cromwell v. Ward, 102 Md.App. 691, 694-95 (1995): 
“The first step requires a finding that the property whereon structures are to be placed 
(or uses conducted) is, in and of itself, unique and unusual in a manner different from the 
nature or surrounding properties such that the uniqueness and peculiarity of the subject 
property causes the zoning provision to impact disproportionately upon the property.” 

It is self-evident that in this case the tapered, pie-shaped configuration of the Property is 
unique and unusual in a manner different from the nature of the surrounding properties. 
Moreover, as clearly illustrated by the FSA “BZA Exhibit” attached as Exhibit C such 
uniqueness causes “Special Provision” 50’ side yard setback requirement to 
disproportionately impact the Property. An impact magnified by the presence of +/- 10 
acres of Sensitive Areas encumbering the widest portion of the Property and a pre-
existing 15’ access lane and easement across the narrow portion of the Property.  



 

 

 
Practical Difficulty 

 
As a dimensional rather than use variance, it is the “practical difficulty” standard which 
is applicable and Section 25.56(A) of the Zoning Ordinance sets forth the criteria for 
finding practical difficulty: 
 

1. Strict compliance would unreasonably prevent use of the property for a 
permitted purpose or render conformance unnecessarily burdensome; 
 

2. Denying the variance would do substantial injustice to the applicant and a lesser 
relaxation than that applied for would not give substantial relief; and 

 
3. Granting the variance would observe the spirit of the Ordinance and secure 

public safety and welfare. 
 
In this case, requiring strict compliance with the “Special Provision” 50’ side-yard 
setback requirement would render conformance unnecessarily burdensome.  As stated 
above, the Property’s tapered, pie shape and +/- 10 ac. of Sensitive Area leave a de facto 
+/- 4 ac. useable area. As per the very terms of the “Special Provision” added to the 
Zoning Ordinance in 2009, lots of this size would not be subject to the 50’ side yard 
requirement and would need only to comply with the generally applicable 15’ 
requirement.  
 
Use of the Property is further restricted by severe topography to the rear of the primary 
residence and a pre-existing 15’ access lane and easement across the narrow front 
portion of the Property and make it impractical to situate the proposed accessory 
building or second dwelling unit in any other way on the Property.  As such, a lesser 
relaxation of the “Special Provision” 50’ side yard setback requirement would not give 
substantial relief and denying the variance would do substantial injustice to the 
applicants. 
 
As clearly seen from the aerial photograph of the Property attached as Exhibit E, the 
proposed new location for the accessory, pole barn structure and the proposed location 
for the requested second dwelling unit, are both (i) a safe distance from Leiters Mill 
Road consistent with the spacing of the Mill Village homes located to the west and the 
closest residence on the Chuckla property to the east; and (ii) along the eastern 
boundary line where there are already a number of existing accessory buildings and 
structures. As such, granting the requested variances would not violate the spirit of the 
Zoning Ordinance or jeopardize public safety or welfare. Moreover, both proposed 
structures will be high quality, attractive additions to the Property. 
 
 
 



 

 

Special Exception: 
 
In addition to the request for two (2) side yard setback variances, the applicants have 
also requested a Special Exception to allow the second dwelling unit discussed above.  
 
Specifically, the Property Owners wish to construct a modest size (32’ x 35’) Second 
Dwelling Unit for Mrs. Boese’s parents. This growing trend of multi-generational 
homes and living arrangements is certainly something this Board is familiar with and 
has seen many times. The Second Dwelling Unit will be connected to the same well and 
septic systems as the primary residence and thus cannot be subdivided to be conveyed 
as a separate lot of record. Essentially, the two (2) residences on the Property will be 
tethered together. 
 
As guided by the Zoning Ordinance, application for a Special Exception: “shall not be 
approved where the Board finds the proposed …. use would adversely affect the public 
health, safety, security, morals or general welfare, or would result in dangerous traffic 
conditions, or would jeopardize the lives or property of people living in the 
neighborhood.” Article 25, Sec. 25.6. 
 
Further guidance is provided by the Maryland Court of Appeals in the seminal case of 
Schultz v. Pritts which states: “The appropriate standard to be used in determining 
whether a requested special exception use would have an adverse effect and, therefore, 
should be denied is whether there are facts and circumstances that show that the 
particular use proposed at the particular location proposed would have any adverse 
effects above and beyond those inherently associated with such a special exception use 
irrespective of its location within the zone.” 291 Md. 1, 22-23 (1981). 
 
In sum, a use designated by the Zoning Ordinance as being permitted by Special 
Exception carries with it a presumption of compatibility with the surrounding area 
absent facts or circumstances demonstrating that the use proposed at the particular 
location would have adverse effects above and beyond those inherently associated with 
such use anywhere else within the zone.   
 
In this case, there is nothing unique about this particular location which would make 
any adverse effects of the proposed second dwelling unit any different than what 
would inherently be associated with the use anywhere else.  
 
As pointed out above in the discussion of requested variances, the proposed Second 
Dwelling Unit would be consistent with the density and pattern of development along 
this stretch of Leiters Mill Road. Specifically, the row of twelve (12) houses immediately 
to the west which in some instances are less than 50’ apart. See the additional BZA 
Exhibit prepared by Frederick Seibert & Associates, Inc. and attached hereto as Exhibit 
F. In addition, there appear to be multiple dwelling units located on the +/- 5.5 ac. 
property to the east owned by Mr. and Mrs. Chuckla.  



 

 

 
Also as discussed above, the proposed second dwelling unit is proposed to be located a 
safe distance from Leiters Mill Road along the eastern boundary line of the Property 
where there are already a number of existing accessory buildings and structures. 
 
Therefore, the proposed second dwelling unit is compatible with the pattern and 
density in the surrounding neighborhood and there are no uniquely adverse effects 
evident at this particular location in the Agricultural (A) zone.  
 
 
I look forward to discussing in greater detail the particular facts and circumstances of 
the requested variances and Special Exception at the Board’s regularly scheduled 
hearing on December 20, 2023. 
 

Very truly yours, 
JD LAW COMPANY, INC. 

  
 

Jason M. Divelbiss 
     Attorney at Law 
 
     Email: jdivelbiss@divelbisslaw.com 
 
 
 
 
 
 
 

mailto:jdivelbiss@divelbisslaw.com
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(Sheets 1-5)
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Washington County Zoning Review Map

MD iMAP, DoIT
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Jason Divelbiss

Jason Divelbiss
New Pole Barn Location 
(Approx.)

Jason Divelbiss

Jason Divelbiss
Proposed 2nd Dwelling Unit 
Location (Approx.)
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