
BOARD OF APPEALS 

December 6, 2023 

County Administration Building, 100 W. Washington St., Meeting Room 2000, Hagerstown, at 6:00 p.m. 

AGENDA 

AP2023-047: An appeal was filed by Martin & Nicole Boese for a special exception to establish a second single-family 
dwelling on a parcel improved with a dwelling and a variance from the required 50 ft. side yard setback for residential use 
lots when the lot is 5 acres or greater in size to 15 ft. for East property line for proposed single-family dwelling. Also a 
variance from the required 50 ft. side yard setback to 16 ft. for constructed accessory structure. The property is owned by 
the appellant and located at 14005 Misty Glen Lane, Hagerstown, Zoned Agricultural Rural. POSTPONED TO 
DECEMBER 20 HEARING.  

AP2023-049: An appeal was filed by Dominion Realty LLC for a variance requesting a parking reduction of the required 
35 spaces to 17 spaces for proposed change of space from retail use to a restaurant use on property owned by the appellant 
and located at 18117 Maugans Avenue, Hagerstown, Zoned Highway Interchange. -GRANTED   

AP2023-050: An appeal was filed by Austin Brad for a variance from the required 400 ft. setback to 147 ft. from the North 
property line, 39 ft. from the West property line, 293 ft. from the East property line for new boarding facility with outdoor 
runs on property owned by Marcie McCleary and located at 18126 Lappans Road, Fairplay, Zoned Agricultural Rural. - 
GRANTED

****************************************************************************** 

Pursuant to the Maryland Open Meetings Law, notice is hereby given that the deliberations of the Board of Zoning Appeals 
are open to the public.  Furthermore, the Board, at its discretion, may render a decision as to some or all of the cases at the 
hearing described above or at a subsequent hearing, the date and time of which will be announced prior to the conclusion of 
the public hearing. Individuals requiring special accommodations are requested to contact Katie Rathvon at 240-313-2464 
Voice, 240-313-2130 Voice/TDD no later than November 27, 2023.  Any person desiring a stenographic transcript shall be 
responsible for supplying a competent stenographer.

The Board of Appeals reserves the right to vary the order in which the cases are called.  Please take note of the Amended 
Rules of Procedure (Adopted July 5, 2006), Public Hearing, Section 4(d) which states: 

Applicants shall have ten (10) minutes in which to present their request and may, upon request to and permission of the 
Board, receive an additional twenty (20) minutes for their presentation.  Following the Applicant’s case in chief, other 
individuals may receive three (3) minutes to testify, except in the circumstance where an individual is representing a 
group, in which case said individual shall be given eight (8) minutes to testify. 

Those Applicants requesting the additional twenty (20) minutes shall have their case automatically moved to the end of 
the docket. 

For extraordinary cause, the Board may extend any time period set forth herein, or otherwise modify or suspend these 
Rules, to uphold the spirit of the Ordinance and to do substantial justice. 

Jay Miller, Chairman 

Board of Zoning Appeals 
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BEFORE THE BOARD OF APPEALS  

FOR WASHINGTON COUNTY ,  MARYLAND  

DOMINION REALTY ,  LLC  

Appellant  

* 

* Appeal No.:  AP2023-049  

* 

* *  * *  * *  * * * *  * *  *  

OPINION

Dominion Realty, LLC (hereinafter “Appellant”) requests a variance to reduce the 

required parking spaces from 35 to 17 spaces for proposed change from a retail use to a 

restaurant use at the subject property.   The subject property is located at 18117 Maugans 

Avenue, Hagerstown, Maryland and is zoned Highway Interchange.  The Board held a 

public hearing in this matter on December 6, 2023.  

This appeal was heard pursuant to Article 25 of the Zoning Ordinance for 

Washington County and upon proper notice to the parties and general public as required.  

Findings of Fact 

Based upon the testimony given, all information and evidence presented, and 

upon a study of the specific property involved and the neighborhood in which it is 

located, the Board makes the following findings of fact: 

1. Appellant is the owner of the subject property located at 18117 Maugans

Avenue, Hagerstown, Maryland.  The subject property is zoned Highway Interchange. 

2. The subject property has a triangular, dog-legged shape and is situated on

the bend in the roadway along Maugans Avenue. 

3. The subject property is currently improved by a large commercial type of

building which currently houses Appellant’s business, a tax and accounting office, hair 

salon and a reptile and aquatics store. 
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4. The existing uses were the subject of a variance request to reduce parking 

requirements in AP2019-015.  The Board granted the variance relief in that case, reducing 

the required parking spaces from 52 to 21 for the building.1 

5. Appellant constructed a new building consisting of approximately 4,994 

square feet of warehouse use, 2,000 square feet of retail use and 1,800 square feet of office 

space use. 

6. The County determined that the new building would be treated separately 

from the original building for purposes of parking spaces.  The new building as proposed 

prior to construction required twenty (20) parking spaces. 

7. Appellant sought and obtained a parking variance reducing the required 

parking spaces from twenty (20) to seventeen (17) for the new building in AP2023-022. 

8. Appellant now proposes to use the retail space for a restaurant which will 

primarily provide delivery and carryout services, with two (2) to three (3) tables inside 

for dining. 

9 Based on the change in use, Appellant is required to have thirty-five (35) 

parking spaces at the subject property. 

10. The restaurant business would have approximately three (3) to five (5) 

employees with two employees working in the kitchen, another working the front 

counter and 1 to 2 delivery drivers. 

11. From inception, the parking lot serving the subject property has never been 

full and is significantly underutilized.  The existing businesses have staggered hours of 

operation and varying needs for customer and employee parking.   

12. There was no opposition presented to this appeal. 

 

 

 

 
1 Known as 18113 Maugans Avenue, Hagerstown, Maryland 21740. 
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Rationale 

 The Board has authority to grant a variance upon a showing of practical difficulty 

or undue hardship. §§ 25.2(c) and 25.56.2 “Practical Difficulty” may be found by the Board 

when: (1) strict compliance would unreasonably prevent the use of the property for a 

permitted purpose or render conformance unnecessarily burdensome; and (2) denying 

the variance would do substantial injustice to the applicant and a lesser relaxation than 

that applied for would not give substantial relief; and (3) granting the variance would 

observe the spirit of the Ordinance and secure public safety and welfare. § 25.56(A).    

 Practical difficulty and undue hardship are the result of a property being unique.  

“’Uniqueness’ of a property for zoning purposes requires that the subject property have 

an inherent characteristic not shared by other properties in the area, i.e., its shape, 

topography, subsurface condition, environmental factors, historical significance, access 

or non-access to navigable waters, practical restrictions imposed by abutting properties 

(such as obstructions) or other similar restrictions.” North v. St. Mary's Cnty., 99 Md. App. 

502, 514 (1994).) 

  In the instate case, the subject property has an extremely irregular shape which 

makes it unique.  It is located along a significant curve in the roadway which further 

limits site design, access and the location of buildings.  Although Appellant is responsible 

for having constructed an addition to the existing building, Appellant did not configure 

the property lines.  Appellant now proposes to change from retail use to a restaurant use 

in the new building which requires thirty-five (35) parking spaces pursuant to the 

Ordinance.   

 The Board finds that Appellant has satisfied the criteria for a variance based on 

practical difficulty.  As we noted in the previous appeal related to the building at issue 

 
2 “When the terms unnecessary hardship (or one of its synonyms) and practical difficulties are framed 

in the disjunctive (“or”), Maryland courts generally have applied the more restrictive hardship standard to 

use variances, while applying the less restrictive practical difficulties standard to area variances because 

use variances are viewed as more drastic departures from zoning requirements.” Belvoir Farms Homeowners 

Ass'n, Inc. v. North, 355 Md. 259, 276 n.10 (1999) (citations omitted). 



4 

 

here, Appellant has proposed the maximum number of spaces that can fit on the 

property, given the existing construction.  The lot shape and size will not accommodate 

anything more and presents a practical difficulty in establishing a permitted use on the 

property.  Appellant provided testimony that the property’s utilization of existing 

parking spaces is below capacity and that the uses in the building would only increase 

traffic minimally to the property.  Furthermore, the nature of the restaurant proposed is 

mostly delivery and carryout, resulting in visits of short duration rather than long-term 

parking for the use.  The Board noted in the Opinion for AP2019-015, “the minimum 

requirements for parking spaces often do not take into consideration actual use of the 

property.”  This was reiterated in the Board’s subsequent decision to reduce the parking 

requirement upon construction of this new building on the subject property.  Although 

there are multiple tenants and multiple buildings, customer traffic and parking needs for 

staff are well below the required minimums in the Ordinance.  The relaxation of the 

parking requirements affords Appellant the necessary relief and avoids the unreasonable 

and unfair result of limiting what is otherwise a permitted use of the subject property.   

 Accordingly, the variance request to reduce the required minimum parking spaces 

from 35 to 17 spaces at the subject property is GRANTED, by a vote of 5-0.  Said variance 

request is granted upon the condition that the proposed use be consistent with the 

testimony and evidence presented herein.      

BOARD OF APPEALS  

  By: Jay Miller, Chair 

Date Issued: January 3, 2024 

 
Notice of Appeal Rights 

Any party aggrieved by a final order of the Authority in a contested case, whether such decision is affirmative or 

negative in form, is entitled to file a petition for judicial review of that order to the Circuit Court for Washington County 

within thirty (30) days of the date of the order. 
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BEFORE THE BOARD OF APPEALS  

 FOR WASHINGTON COUNTY ,  MARYLAND  

      * 

AUSTIN BARD     *  Appeal No.:  AP2023-050  

 Appellant     *  

*  *  *  *  *  *  *  *  *  *  *  *  *  

OPINION  

Austin Bard (hereinafter “Appellant”) requests a variance to reduce the required 

setback from 400 feet to 147 feet on the north property line, from 400 feet to 39 feet on the 

west property line and from 400 feet to 293 feet on the east property line for a new 

boarding facility at the subject property.  The subject property is located at 18126 Lappans 

Road, Fairplay, Maryland and is zoned Rural Village and Agricultural, Rural.  The Board 

held a public hearing on the matter on December 6, 2023. 

Findings of Fact 

Based upon the testimony given, all information and evidence presented, and 

upon a study of the specific property involved and the neighborhood in which it is 

located, the Board makes the following findings of fact: 

1. Marcie McCleary owns the subject property located at 18126 Lappans Road, 

Fairplay, Maryland which is also known as Widow’s Mite Farm.  The property is zoned 

Rural Village and Agricultural, Rural.  

2. The subject property consists of a farm and residence, as well as an existing 

kennel building for Ms. McCleary’s dog kennel business.  The subject property spans 

both parcels 185 and 277, with the residence and business primarily located on parcel 185, 

and parcel 277 being mostly farmland. 

3. The two parcels meet at a valley where the topography dips considerably 

and is not suitable for building. 
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4. In 1996, the subject property was the subject of a special exception request 

to establish the dog kennel business.  The Board granted the special exception and a 

variance for a freestanding sign in case AP96-140. 

5. Since 1997, the dog kennel business has operated at the subject property.  It 

has had capacity for up to fifty (50) dogs although is rarely at full capacity at any given 

time. 

6. Appellant proposes to expand the business by constructing a 41 by 192-foot 

building for an additional fifty (50) kennel stalls which connect to outdoor runs.  The total 

capacity for the business would then be up to 100 kennel spaces.  The front of the building 

would have a 24 by 61-foot office space. 

7. The proposed building would be located just beyond the existing parking 

area and would run in the same direction as the existing kennel building.  As a result, the 

building would be located approximately 147 feet from the northern boundary line, 39 

feet from the west boundary line and 293 feet from the east boundary line.  This location 

was chosen because it is relatively flat and the most feasible location for building a 

structure. 

8. Appellant is in the business of commercial kennel operations and operates 

kennels in Pennsylvania and elsewhere in Maryland.  They are committed to cleaning 

kennels and runs every day when occupied and they have a practice of letting only two 

(2) dogs out at a time for run time. 

9. The proposed use and a variance for the north property line were the subject 

of an appeal to the Board in AP2023-043 in September 2023.  The Board granted the special 

exception request for the kennel operation and the variance for the north property line 

reducing the required setback from 400 feet to 276 feet. 

10. During the initial phases of permitting and construction, it was discovered 

the Appellant made an error in his calculations for the location of the building.  Appellant 
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admitted he was using the incorrect computer program which resulted in an incorrect 

layout of the proposed building relative to the boundary lines. 

11. The closest residence to the proposed building is approximately 400 feet 

away. 

12. There was no opposition presented to this appeal. 

Rationale 

 The Board has authority to grant a variance upon a showing of practical difficulty 

or undue hardship. §§ 25.2(c) and 25.56.1 “Practical Difficulty” may be found by the Board 

when: (1) strict compliance would unreasonably prevent the use of the property for a 

permitted purpose or render conformance unnecessarily burdensome; and (2) denying 

the variance would do substantial injustice to the applicant and a lesser relaxation than 

that applied for would not give substantial relief; and (3) granting the variance would 

observe the spirit of the Ordinance and secure public safety and welfare. § 25.56(A).    

 Practical difficulty and undue hardship are the result of a property being unique.  

“’Uniqueness’ of a property for zoning purposes requires that the subject property have 

an inherent characteristic not shared by other properties in the area, i.e., its shape, 

topography, subsurface condition, environmental factors, historical significance, access 

or non-access to navigable waters, practical restrictions imposed by abutting properties 

(such as obstructions) or other similar restrictions.” North v. St. Mary's Cnty., 99 Md. App. 

502, 514 (1994).) 

 In the instant case, the required setback for the proposed use is 400 feet, given the 

nature of the use and nearby residential properties.  Appellant proposes to locate a new 

 
1 “When the terms unnecessary hardship (or one of its synonyms) and practical difficulties are framed 

in the disjunctive (“or”), Maryland courts generally have applied the more restrictive hardship standard to 

use variances, while applying the less restrictive practical difficulties standard to area variances because 

use variances are viewed as more drastic departures from zoning requirements.” Belvoir Farms Homeowners 

Ass'n, Inc. v. North, 355 Md. 259, 276 n.10 (1999) (citations omitted). 
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kennel building inside of that setback requirement as to the north, west and east 

boundary lines.  approximately 276 feet from the northern property line and thus, seeks 

this variance.  Appellant testified that his use of the incorrect program for laying out the 

building on the property resulted in significant miscalculations related to the boundary 

lines.  Appellant’s previous request included only relief from the north property line, but 

instead needed relief on three (3) sides of the proposed structure.  The new calculations 

placed the proposed kennel building much closer to the north and west property line and 

inside the east boundary setback.   

Appellant rejected the notion that the building could be turned to reduce the need 

for variance relief.  He testified that doing so would make the new building inconsistent 

with the position of the other existing buildings on the property.  Moreover, it would 

result in the outdoor run area being more exposed to the northern boundary line and 

neighboring properties.  The proposed location of the new building attempts to mitigate 

the outdoor run areas by having them open to the east and west sides of the subject 

property, further from neighboring properties and uses.   

Likewise, Appellant rejected the suggestion that the building be constructed 

across the interior lot line between the two parcels.  Despite the fact that Appellant has 

purchased both parcels, there is no intention of vacating the interior lot line and thus the 

setback requirements would remain in effect.  Moreover, said location would require 

building in a valley where the two properties join, which would mean additional grading 

and excavation costs.  Appellant testified that the topography is not suitable for building 

or financially feasible for development. 

Appellant’s variance request is designed to address the practical difficulty 

imposed while at the same time providing for efficient and orderly co-location with the 

exiting kennel building.  It does not confer any special benefit upon Appellant and will 

help to mitigate any concerns or impact that additional dogs may have on neighboring 
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properties.  Under the circumstances, the Board finds that Appellant has satisfied the 

criteria for variance relief and the request should be granted.  

Accordingly, the request for variance to reduce the required setback from 400 feet 

to 147 feet on the north property line, from 400 feet to 39 feet on the west property line 

and from 400 feet to 293 feet on the east property line for a new boarding facility at the 

subject property are hereby GRANTED, by a vote of 5 to 0.  Said variance relief is granted 

with the standard condition that the use be consistent with the testimony and evidence 

presented to the Board. 

  

  BOARD OF APPEALS  

 

  By: Jay Miller, Chair  

Date Issued: January 3, 2024 

 

Notice of Appeal Rights 

 Any party aggrieved by a final order of the Authority in a contested case, whether such decision 

is affirmative or negative in form, is entitled to file a petition for judicial review of that order to the 

Circuit Court for Washington County within thirty (30) days of the date of the order. 
 




