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BOARD OF COUNTY COMMISSIONERS 
November 2, 2021 

OPEN SESSION AGENDA 
 

2:30 PM          MOMENT OF SILENCE AND PLEDGE OF ALLEGIANCE 
            CALL TO ORDER, President Jeffrey A. Cline 
 APPROVAL OF MINUTES: October 19, 2021, and October 26, 2021 
 

2:35 PM COMMISSIONERS’ REPORTS AND COMMENTS 
 
2:40 PM STAFF COMMENTS 
  
2:45 PM CITIZEN PARTICIPATION 
 
2:50 PM AGRICULTURE - FACES OF FARMING PRESENTATION 
  Leslie Hart, Agricultural Business Development Specialist; Susan Grimes, Director,  
  Department of Business Development 
 
2:55 PM PROPOSED PILOT AGREEMENT FOR SGC POWER, LLC 
 Zachary J. Kieffer, Esq. 
 
3:05 PM UPDATE ON PREMIUM PAY 
  Sara Greaves, Chief Financial Officer; R. David Hays, Director of Emergency Services;  
 John Martirano, County Administrator 
 
3:10 PM PROPOSED SALARY SCALES FOR THE SHERIFF’S OFFICE 
 Sheriff Doug Mullendore 
 
3:25 PM QUIRAUK RADIO TOWER SHELTER - APPROVAL OF TRANSFER OF  
 INSURANCE REIMBURSEMENT FUNDS TO THE ORIGINAL WIRELESS 
 COMMUNICATIONS ACCOUNT 
 Thomas Weber, Deputy Director, Wireless Communications 
 
3:30 PM OFFER OF DONATION 
 Todd Moser, Real Property Administrator, Division of Engineering; Andrew Eshleman, 

Director, Division of Public Works 
 
3:35 PM CONTRACT FOR BIKES FOR THE WORLD 
 David Mason, Deputy Director, Department of Solid Waste 

100 West Washington Street, Suite 1101 | Hagerstown, MD 21740-4735 | P: 240.313.2200 | F: 240.313.2201 
WWW.WASHCO-MD.NET 

Wayne K. Keefer 
Randall E. Wagner 
Charles A. Burkett 
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Individuals requiring special accommodations are requested to contact the Office of the County Commissioners, 240.313.2200 Voice/TDD, to 
make arrangements no later than ten (10) working days prior to the meeting.   
 

 
 
3:40 PM BID REJECTION (PUR-1485) - OAKRIDGE PUMP STATION UPGRADE 
 Brandi Naugle, Buyer, Purchasing Department; Mark Bradshaw, Division Director,  
 Environmental Management 
 
3:45 PM BID AWARD (PUR-1485) - OAKRIDGE PUMP STATION UPGRADE 
 Brandi Naugle, Buyer, Purchasing Department; Mark Bradshaw, Division Director, 
 Environmental Management 
 
3:50 PM POTENTIAL LEGISLATIVE ITEMS 
 Kirk C. Downey, County Attorney 
 
3:55 PM CLOSED SESSION (To discuss the appointment, employment, assignment, promotion, 

discipline, demotion, compensation, removal, resignation, or performance evaluation of 
appointees, employees, or officials over whom this public body has jurisdiction; or any 
other personnel matter that affects one or more specific individuals.) 

  
4:25 PM RECONVENE IN OPEN SESSION 

4:30 PM RECESS 

6:00 PM PUBLIC HEARING: APPLICATION FOR ZONING MAP AMENDMENT RZ-21-003 
  BLACK ROCK PUD - MAJOR REVISION TO APPROVED DEVELOPMENT PLAN 
  Jill Baker, Director, Department of Planning and Zoning 
  Location: Kepler Theatre, 11400 Robinwood Drive, Hagerstown 
 
7:30 PM ADJOURNMENT 



Open Session Item

SUBJECT:  Agriculture – Faces of Farming Presentation

PRESENTATION DATE:  Tuesday, November 2, 2021

PRESENTATION BY:  Leslie Hart, Agricultural Business Development Specialist and Susan Grimes, 
Director, Department of Business Development

RECOMMENDED MOTION: N/A

REPORT-IN-BRIEF: “Faces of Farming” is an agricultural-focused video marketing campaign that 
will showcase two local Washington County farms every month, for one year. The “Faces of Farming” 
marketing videos will be showcased on the County’s website, as well as Facebook and other social 
media platforms, and will target a new industry and highlight a local farmer from that specific
agricultural industry.

DISCUSSION: Washington County’s agricultural business represents the backbone of the County’s
landscape. With over 900 operating family farms and $153,725,000 in market value of products sold,
agriculture is the largest economic driver in Washington County. The “Faces of Farming” marketing 
campaign will aim to educate residents in Washington County, along with the surrounding States and 
Counties, about the economic impact of the Ag industry. Additionally, these videos will be used for 
agricultural education to numerous streams around Washington County, such as, 4-H and FFA (Future 
Farmers of America) meetings, Ag Expo and Fair, and they will be available on the Washington County 
Ag App and website.  Light refreshments have been provided to the County Commissioners during the 
presentation showcasing apples grown in Washington County, Maryland. 

FISCAL IMPACT:  N/A

CONCURRENCES:  N/A

ALTERNATIVES:  N/A

ATTACHMENTS: N/A

AUDIO/VISUAL NEEDS:  Yes - Faces of Farming Videos: Lewis Orchards and Farm Market and 
Litton’s Produce and Berries. 

Board of County Commissioners of Washington County, Maryland
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Open Session Item 

SUBJECT: Proposed PILOT Agreement for SGC Power, LLC

PRESENTATION DATE: , 2021 

PRESENTATION BY:  Zachary J. Kieffer, Esq.

RECOMMENDED MOTION: Move to accept the proposal for PILOT Agreement with SGC Power, LLC 

REPORT-IN-BRIEF: On December 2, 2020, the Board of Zoning Appeals approved a two (2) megawatt 
SEGS on +/- 10 acres of land located at 14455 Weller Road, Hancock (the “Property”). Due to the intensity 
of the start-up capital costs of a Solar Energy Generating System (“SEGS” or “Facility”), the Legislature 
enacted Md. Code, Tax-Property § 7-514(a)(1-2) which allows the County to “enter into an agreement with 
the owner of a facility for the generation of electricity that is located or locates in the county for a negotiated 
payment by the owner in lieu of taxes on the facility.”  SGC Power, LLC (the “Company”) requests a payment 
in lieu of taxes as permitted by the Maryland Code. 

DISCUSSION: The Maryland Renewable Portfolio Standard Law (“RPS Law”) mandates that Fifty Percent 
(50%) of Maryland’s electricity is to be generated from renewable sources by 2030 (up from 25%), with at 
least Fourteen and One-Half Percent (14.5%) of the electricity coming from solar power (up from 2.5%). 
The mandated proportions are increases from the previous iteration of the RPS Law. 

The Property is a 202-acre farm owned by Austin McKee and located at. The Facility will be centrally located 
on the Property with ample forest and tree lines providing a natural buffer. Nearest residential dwellings are 
over 1000 feet away. The Property is currently zoned Environmental Conservation EC. A layout of the 
proposed Facility, is attached hereto and incorporated herein. 

The initial capital investment for the SEGS is considerable. The Company expects an initial outlay of 
$2,305,800.00 for the equipment and solar modules. As a result of the start-up costs, the business personal 
property taxes are comparatively more significant for a SEGS project than other businesses for which only a 
portion of the start-up costs are taxable as business personal property. In order to soften the immediate 
financial impact to the Company and to meet the RPS Law requirements, the County may and the Company 
respectfully requests approval to enter into an agreement for a negotiated payment by the Company in lieu 
of taxes on the Facility. 

The County has previously entered into the following PILOT agreements: 
Pinesburg Solar: $6,000.00/MW for 40 years 
Rockdale Solar: $6,500.00/MW for 25 years 
Hostetter Solar: $6,500.00/MW for 30 years 

Pittman Solar One: $6,500.00/MW for 30 years

FISCAL IMPACT: Real Property taxes on the Property amount to $1,888.50 per year according to County 
Records, setting the tax rate at approximately $9.34/acre. Under the contemplated PILOT agreement, The 
Company would pay $13,000.00 per year, totaling $260,000.00 over the 20-year term of the lease for the real 
property between SGC Power, LLC and the landowner. In the event the lease were to be renewed, the 
Company’s payments to the County would equal $390,000.00 over 30 years and $520,000.00 the full 40-
year term of the lease.

ATTACHMENTS: PILOT request letter, Excel Spreadsheet, Draft site plan

Board of County Commissioners of Washington County, Maryland
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Open Session Item

SUBJECT: Update on Premium Pay

PRESENTATION DATE: November 2, 2021

PRESENTATION BY: John Martirano, County Administrator

Sara Greaves, Chief Financial Officer

R. David Hays, Director of Emergency Services

RECOMMENDED MOTION: TBD

REPORT-IN-BRIEF: The Board of County Commissioners (BOCC) have asked that 
county staff provide an update on the process for distributing premium pay to DES and volunteer 
corporation employees. 

DISCUSSION: On August 31, 2021, the BOCC directed County Staff to provide premium 
pay to the fire and EMS employees of the County volunteer fire and EMS corporations in 
Washington County. First responders (volunteer and career) in Washington County were at the 
front of the COVID19 pandemic providing emergency medical care/transport, rescue and fire 
suppression services to all residents throughout the County.

The August 31st presentation recommended that the “maximum” COVID premium payment (any 
combination of corporation and/or County payments) to any one individual would be $5,500.00 
for full-time, or $4,125.00 for part-time employee’s; regardless of any multiple role 
employments.  The cost to implement the plan as previously presented is approximately 
$593,541.53.

County staff have drafted an initial plan to distribute this funding based on these parameters.  
County staff have also drafted a plan that could consider (if directed) premium pay that would 
not take consideration of any prior premium payments regardless of where or who the employer 
was.  The cost to implement the premium pay to the affected employees under this scenario is 
approximately $644,998.42, or an increase of $51,456.89.  Under this payment formula, there are 
a number of staff who would receive in excess of $10,000.00 of total premium pay for services 

Board of County Commissioners of Washington County, Maryland

Agenda Report Form 



provided to the citizens of Washington County.  The mean premium pay distribution in 
Washington County across the entire distribution group (217 employees) would be $4,503.45. 

FISCAL IMPACT:  TBD 

CONCURRENCES:  N/A 

ALTERNATIVES:  N/A 

ATTACHMENTS:  None 

AUDIO/VISUAL NEEDS: N/A 



Open Session Item
SUBJECT: Proposed Salary Scales for the Sheriff’s Office

PRESENTATION DATE: November 2, 2021

PRESENTATION BY: Sheriff Doug Mullendore

RECOMMENDED MOTION: Approve the Salary Scales and reclassifications as 
Presented

REPORT-IN-BRIEF: While presenting actions to the County Commissioners to hire 
and retain staff on August 31, 2021 the County Commissioners asked to have the Sheriff 
review all Sheriff’s Office deputy salaries and come back within 60 days to present the 
results.

DISCUSSION: After a careful review of the existing salary structure, it has been
determined the Washington County Sheriff’s Office salaries are not competitive which has
hindered the ability to hire new deputies and to retain existing deputies. We are now at
approximately 15% vacancies in Sworn and Corrections Deputy positions which has 
severely hampered operations.

The proposed salary scales would bring the Washington County Sheriff’s Office salaries to
a competitive range to include the upper ranks. In addition, we reviewed disparities in
current individual salaries and made adjustments accordingly. This means that some
employees steps or grades may have changed. 

We are requesting County Commissioners approval of the proposed salary scales to take 
affect no later than four weeks from the date of this agenda item.   

FISCAL IMPACT: The new salary scales and disparity pay issues have an estimated total
cost of $1.9 million.  This includes the future expected costs of approximately $500K to 
implement the Master Deputy testing previously approved by the County Commissioners
on August 31, 2021. These amounts include wages and benefits.   

CONCURRENCES: N/A

ALTERNATIVES: Do nothing an continue with the salary scales that are currently in
place.

ATTACHMENTS: FY22 Salary Scale, Proposed Salary Scale, Adjustments, 8/31/2021 
ARF

AUDIO/VISUAL NEEDS: None 

Board of County Commissioners of Washington County, Maryland
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Washington County Sheriff's Office
Patrol Division Previous Previous 

ID Number Grade Step Current Salary Proposed Salary Increase Grade Step
8294 4 2 54,829$                    56,252$                  1,423$                               
7601 7 3 74,069$                    81,041$                  6,972$                               
8112 4 3 56,202$                    57,658$                  1,456$                               
6933 4 9 65,187$                    66,866$                  1,679$                               
6177 4 11 68,474$                    70,251$                  1,777$                               
8293 4 2 54,829$                    56,252$                  1,423$                               
8003 4 4 57,616$                    59,100$                  1,484$                               
9751 3 3 47,341$                    51,051$                  3,710$                               
9206 4 2 54,829$                    56,252$                  1,423$                               
7220 3 4 48,526$                    54,880$                  6,354$                               
7175 4 4 57,616$                    59,100$                  1,484$                               
8084 4 3 56,202$                    57,658$                  1,456$                               

10231 4 2 50,981$                    56,282$                  5,301$                               3 6
6317 8 6 88,421$                    96,163$                  7,742$                               
5314 7 6 79,768$                    87,272$                  7,504$                               

10016 3 3 47,341$                    51,051$                  3,710$                               
10020 3 3 47,341$                    51,051$                  3,710$                               
6516 7 4 74,069$                    83,067$                  8,998$                               7 3
4559 8 12 100,027$                  111,519$                11,492$                            8 11
8080 4 3 56,202$                    57,658$                  1,456$                               
7116 8 4 84,157$                    91,529$                  7,372$                               
4560 8 11 102,523$                  108,800$                6,277$                               8 12
6871 7 4 75,920$                    83,067$                  7,147$                               
6298 7 4 75,920$                    83,067$                  7,147$                               
6482 7 4 75,920$                    83,067$                  7,147$                               
4562 9 10 108,202$                  116,960$                8,758$                               
7900 4 4 56,202$                    59,100$                  2,898$                               4 4
7096 4 5 57,616$                    60,577$                  2,961$                               4 4
3875 9 14 119,434$                  129,102$                9,668$                               
9119 4 3 56,202$                    57,658$                  1,456$                               
9752 4 2 54,829$                    56,252$                  1,423$                               
9066 4 3 56,202$                    57,658$                  1,456$                               
4391 10 11 122,949$                  132,097$                9,148$                               
6934 4 9 65,187$                    66,866$                  1,679$                               
6297 4 9 65,187$                    66,866$                  1,679$                               
7018 4 8 62,046$                    65,235$                  3,189$                               4 7
7286 4 4 57,616$                    59,100$                  1,484$                               
4564 7 13 94,806$                    103,739$                8,933$                               
9143 3 3 48,526$                    51,051$                  2,525$                               3 4
6404 7 4 75,920$                    83,067$                  7,147$                               
7326 3 7 52,250$                    53,635$                  1,385$                               
6406 4 9 65,187$                    66,866$                  1,679$                               
6489 8 4 84,157$                    91,529$                  7,372$                               

10024 3 3 47,341$                    51,051$                  3,710$                               
10029 4 2 50,981$                    56,252$                  5,271$                               3 6
5748 4 13 71,926$                    73,807$                  1,881$                               
5000 4 13 71,926$                    73,807$                  1,881$                               
7767 7 3 74,069$                    81,041$                  6,972$                               
9679 3 3 48,526$                    51,051$                  2,525$                               3 4
9754 3 3 47,341$                    51,051$                  3,710$                               
7851 4 4 57,161$                    59,100$                  1,939$                               
4251 4 19 83,408$                    85,594$                  2,186$                               
5211 8 7 90,626$                    98,567$                  7,941$                               

10585 4 1 48,526$                    54,282$                  5,756$                               3 4
6930 4 9 65,187$                    66,866$                  1,679$                               

10392 4 1 49,733$                    54,282$                  4,549$                               3 5



9145 3 4 48,526$                    54,880$                  6,354$                               
6931 7 4 75,920$                    83,067$                  7,147$                               
9612 3 3 47,341$                    51,051$                  3,710$                               
9753 3 3 47,341$                    51,051$                  3,710$                               
5290 4 13 71,926$                    73,807$                  1,881$                               
7729 4 4 57,616$                    59,100$                  1,484$                               
6248 7 6 79,768$                    87,272$                  7,504$                               
8497 3 4 48,527$                    54,880$                  6,353$                               
8041 4 4 57,616$                    59,100$                  1,484$                               
6820 4 9 65,187$                    66,866$                  1,679$                               
7848 7 3 74,069$                    81,041$                  6,972$                               
6972 4 9 65,187$                    66,866$                  1,679$                               
6938 5 3 70,138$                    73,548$                  3,410$                               5 5
8005 4 2 48,526$                    56,252$                  7,726$                               3 4
8285 4 4 56,202$                    59,100$                  2,898$                               4 3
7281 7 4 75,920$                    83,067$                  7,147$                               
8081 4 3 56,202$                    57,658$                  1,456$                               
4481 7 14 90,251$                    106,333$                16,082$                            7 11
7852 4 4 57,616$                    59,100$                  1,484$                               
7708 4 4 57,616$                    59,100$                  1,484$                               
4567 7 14 94,806$                    106,333$                11,527$                            7 13
3284 11 13 143,208$                  149,453$                6,245$                               
6465 7 4 79,768$                    83,067$                  3,299$                               7 6

5,332,853$               5,686,055$             353,202$                          

* Proposed salary shown may not match proposed scale (by a few dollars) due to scale rounding. Proposed 
scale supersedes these amounts. 



Washington County Sheriff's Office
Detention Division Previous Previous

ID Number Grade Step Current Salary Proposed Salary Increase Grade Step
5836 2 13 62,837$                   65,293$                  2,456$                        

10541 1 1 39,333$                   41,630$                  2,297$                        
5747 2 13 62,837$                   65,293$                  2,456$                        
7318 2 6 52,853$                   54,929$                  2,076$                        
6180 2 13 59,800$                   65,293$                  5,493$                        2 11
8383 1 4 42,349$                   48,549$                  6,200$                        
7505 2 4 50,315$                   52,282$                  1,967$                        
9426 1 4 42,349$                   48,549$                  6,200$                        
7098 2 7 54,184$                   56,302$                  2,118$                        
4574 2 18 71,074$                   73,873$                  2,799$                        
4088 2 21 76,544$                   79,553$                  3,009$                        
6016 2 13 62,837$                   65,293$                  2,456$                        
5046 2 14 64,418$                   66,925$                  2,507$                        

90317 1 3 41,309$                   43,738$                  2,429$                        
4833 2 17 69,347$                   72,071$                  2,724$                        
9953 1 3 41,309$                   43,738$                  2,429$                        
8355 1 4 42,349$                   48,549$                  6,200$                        
7880 2 3 49,088$                   51,007$                  1,919$                        

10022 1 2 40,310$                   42,671$                  2,361$                        
6979 4 6 69,618$                   77,204$                  7,586$                        
5300 2 14 64,418$                   66,925$                  2,507$                        
9932 1 3 41,309$                   43,738$                  2,429$                        
6237 2 11 59,800$                   62,147$                  2,347$                        
8079 2 3 49,088$                   51,007$                  1,919$                        
6818 2 9 56,930$                   59,152$                  2,222$                        
9952 1 6 44,491$                   49,763$                  5,272$                        
5941 2 13 62,837$                   65,293$                  2,456$                        
6978 5 5 75,234$                   82,995$                  7,761$                        
9256 1 4 42,349$                   48,549$                  6,200$                        
6653 2 9 56,930$                   59,152$                  2,222$                        
9298 2 3 49,088$                   51,007$                  1,919$                        
9485 1 4 42,348$                   48,549$                  6,201$                        
6490 2 10 58,344$                   60,631$                  2,287$                        
7384 2 5 50,315$                   53,589$                  3,274$                        2 4
4849 5 13 91,645$                   101,121$                9,476$                        

10426 1 1 39,333$                   41,630$                  2,297$                        
6130 4 7 71,365$                   79,134$                  7,769$                        
7482 2 4 50,315$                   52,282$                  1,967$                        
9427 1 4 42,349$                   48,549$                  6,200$                        
9911 1 3 41,309$                   43,738$                  2,429$                        
5147 5 9 83,034$                   91,610$                  8,576$                        
6774 2 9 56,930$                   59,152$                  2,222$                        
3410 6 19 117,874$                 129,216$                11,342$                      
7327 2 6 52,853$                   54,929$                  2,076$                        
5146 2 14 64,418$                   66,925$                  2,507$                        
6780 2 9 56,930$                   59,152$                  2,222$                        



6239 2 11 59,800$                   62,147$                  2,347$                        
10425 1 1 39,333$                   41,620$                  2,287$                        
7180 4 4 66,248$                   73,484$                  7,236$                        
8342 1 4 42,349$                   48,549$                  6,200$                        
6307 2 11 59,800$                   62,147$                  2,347$                        
4913 4 10 76,856$                   85,219$                  8,363$                        
3685 6 18 115,003$                 126,065$                11,062$                      
7214 1 4 42,349$                   48,549$                  6,200$                        
9990 1 3 41,309$                   43,738$                  2,429$                        

10082 1 3 41,309$                   43,738$                  2,429$                        
7198 2 7 54,184$                   56,302$                  2,118$                        
4028 4 18 93,642$                   103,831$                10,189$                      
6086 2 13 62,837$                   65,293$                  2,456$                        
7222 4 2 63,045$                   69,943$                  6,898$                        
6651 2 9 56,930$                   59,152$                  2,222$                        
4181 4 16 89,128$                   98,828$                  9,700$                        
4573 5 14 91,645$                   103,649$                12,004$                      5 13
6191 2 11 59,800$                   62,147$                  2,347$                        
6299 2 11 59,800$                   62,147$                  2,347$                        
7881 2 4 50,315$                   52,282$                  1,967$                        
7360 4 4 66,248$                   73,484$                  7,236$                        

10591 1 1 39,333$                   41,630$                  2,297$                        
7176 2 7 54,184$                   56,302$                  2,118$                        
4811 7 10 104,070$                 114,007$                9,937$                        

10417 1 1 39,333$                   41,630$                  2,297$                        
4025 4 17 91,354$                   101,298$                9,944$                        
6238 5 7 79,040$                   87,196$                  8,156$                        
7821 2 4 50,315$                   52,282$                  1,967$                        
9974 1 3 41,309$                   43,738$                  2,429$                        
7239 2 7 54,184$                   56,302$                  2,118$                        
5304 2 14 64,418$                   66,925$                  2,507$                        
7391 2 5 50,315$                   53,589$                  3,274$                        2 4
7810 2 4 50,315$                   52,282$                  1,967$                        
7026 2 7 54,184$                   56,302$                  2,118$                        
4179 4 16 89,128$                   98,828$                  9,700$                        
7949 2 4 50,315$                   52,282$                  1,967$                        
7951 2 3 49,088$                   51,007$                  1,919$                        
8191 2 2 47,882$                   49,763$                  1,881$                        
5948 4 7 71,365$                   79,134$                  7,769$                        
6663 2 9 56,930$                   59,152$                  2,222$                        
8403 1 4 42,349$                   48,549$                  6,200$                        
7199 2 7 54,184$                   56,302$                  2,118$                        
7588 4 3 64,626$                   71,691$                  7,065$                        
4757 2 16 67,662$                   70,313$                  2,651$                        

92415 1 3 41,309$                   43,738$                  2,429$                        
6488 2 10 58,344$                   60,631$                  2,287$                        
7453 2 4 50,315$                   52,282$                  1,967$                        
6957 4 4 66,248$                   73,484$                  7,236$                        

5,530,914$              5,969,368$             394,716$                   

* Proposed salary shown may not match proposed scale (by a few dollars) due to scale rounding. 
Proposed scale supercedes these amounts. 



Washington County Sheriff's Office
Judicial Division Previous Previous

ID Number Grade Step Current Salary Proposed Salary Increase Grade Step
5343 4 9 65,187$                  66,866$                  1,679$                        
5773 4 12 68,473$                  72,007$                  3,534$                        4 11
4827 8 6 88,421$                  96,163$                  7,742$                        
3977 8 11 100,027$               108,800$                8,773$                        
5058 7 7 81,765$                  89,454$                  7,689$                        
6613 2 10 58,344$                  60,631$                  2,287$                        
4558 4 16 77,459$                  79,483$                  2,024$                        
4563 4 14 73,715$                  75,653$                  1,938$                        
9949 4 2 50,981$                  56,252$                  5,271$                        3 6
6178 4 11 68,474$                  70,251$                  1,777$                        
6652 2 11 59,800$                  62,147$                  2,347$                        
7104 4 7 62,046$                  63,644$                  1,598$                        
5048 4 13 71,926$                  73,807$                  1,881$                        
9449 4 2 54,829$                  56,252$                  1,423$                        
6432 2 10 58,344$                  60,631$                  2,287$                        
4912 9 6 98,010$                  105,960$                7,950$                        
5599 4 11 68,474$                  70,251$                  1,777$                        

10030 4 2 50,981$                  56,252$                  5,271$                        3 6
7888 2 4 50,315$                  52,282$                  1,967$                        

1,307,570$            1,376,786$             69,216$                      

* Proposed salary shown may not match proposed scale (by a few dollars) due to scale rounding. 
Proposed scale supersedes these amounts. 



10/27/2021
Washington County Sheriff's Office

Central Booking Division Previous Previous
ID Number Grade Step Current Salary Proposed Salary Increase Grade Step

4572 5 14 93,933$             103,649$                9,716$               
8055 2 3 49,088$             51,007$                   1,919$               
6980 2 10 58,344$             60,631$                   2,287$               
7170 2 7 54,184$             56,302$                   2,118$               
7871 2 4 50,315$             52,282$                   1,967$               
6150 2 13 62,837$             65,293$                   2,456$               
4056 2 21 76,544$             79,553$                   3,009$               
7536 2 4 50,315$             52,282$                   1,967$               
7570 4 3 64,626$             71,691$                   7,065$               
6066 2 13 62,837$             65,293$                   2,456$               

623,022$           657,983$                34,961$             

NOTE:  No Changes to grades/steps
* Proposed salary shown may not match proposed scale (by a few dollars) due to scale rounding. 
Proposed scale supercedes these amounts. 



10/27/2021
Washington County Sheriff's Office

DRC Booking Division Previous Previous
ID Number Grade Step Current Salary Proposed Salary Increase Grade Step

9749 3 5 50,981$             56,252$                   5,271$                3 6

50,981$             56,252$                   5,271$                

NOTE:  Reclassifying Step.  

* Proposed salary shown may not match proposed scale (by a few dollars) due to scale rounding. 
Proposed scale supercedes these amounts. 



Open Session Item

SUBJECT: Establishing a Master Deputy Rank for the Sheriff’s Office; increase the starting
deputy salary; enhance promotion opportunity 

PRESENTATION DATE:                 August 3 , 2021 

PRESENTATION BY: Sheriff Doug Mullendore 

RECOMMENDED MOTION:      Motion to Approve 

REPORT-IN-BRIEF:       Creation of a Master Deputy rank will allow us to slightly increase 
our starting pay and retain deputies.   Implementation of the $5,000 recruitment incentive for 
corrections.  

DISCUSSION:  The Washington County Sheriff’s Office has been losing both sworn and 
correctional deputies for some time. It has been very difficult to attract new applicants as other 
Counties to our east are paying much higher pay rates. The situation has become critical in the 
Detention Center and is becoming a significant problem for Patrol and Judicial. Creating the 
Master Deputy rank will provide an opportunity to those deputies who qualify through testing to 
increase their salary by effectively two steps. Master Deputies would then be eligible to test and 
be promoted to Corporal in the future. This will raise our starting salary (approximately 5%) for
corrections and sworn deputies and hopefully attract new applicants as well as retaining the 
deputies we have spent so much time and money to train. It takes about 12 months to train a
patrol deputy before they can serve the County. This is a significant investment on behalf of the 
County.  

We believe the creation of the Master Deputy rank will provide an opportunity for deputies to be 
promoted earlier in their career which will help to retain the trained staff we currently have. It 
will also raise the starting salary slightly, about 5%, helping to attract new recruits. 

The other agencies are also using recruitment bonuses to attract new applicants. Therefore, I 
would like to implement the $5,000 recruitment incentive for Corrections as well. We did this 
about a year ago for Sworn Deputies. 

FISCAL IMPACT:     The immediate impact would be $100,000 raising three-year deputies to 
Deputy First Class. After testing and the promotional process, the impact would grow up to an 
additional $350,000 depending on how many Deputy First Class pass the testing and promotional 
process to Master Deputy. Total of $450,000. 

CONCURRENCES:    John Martirano, County Administrator; Sara Greaves, Chief Financial
Officer; Larry Etchison, Human Resource Director; Doug Mullendore, Sheriff 

ALTERNATIVES:      Stay the status quo and accept responsibility for lack of hiring and the 
safety issues as a result.

ATTACHMENTS: Current salary scales for Sworn and Correctional Deputies, Proposed 
Salary Scale for Sworn and Correctional Deputies

Board of County Commissioners of Washington County, Maryland

Agenda Report Form 



Washington County Sheriff’s Office Salary Proposal 

The promotion from Deputy to DFC and from DFC to Master Deputy will 
move to the appropriate Grade and back two Steps. 

All other promotions will move to the appropriate Grade and back one 
Step. 

A Deputy, who is not a lateral, will automatically be promoted to DFC 
after three years of employment. 

A Deputy, who is hired as a lateral, will automatically be promoted to 
DFC after one year of employment.  

A Deputy First Class must be in that rank for 18 months before being 
eligible to test for Master Deputy. 

A Master Deputy must be in that rank for 18 months to be eligible to 
test for Corporal. Master Deputy testing will occur twice a year; July 
15th and January 15th.  

A Corporal must be in that rank for 18 months before automatically 
being promoted to Sergeant. 

It is understood that the Sheriff may promote Master Deputies to 
Corporal under different guidelines for the first 18 months after the 
first test because there will not be a pool of Master Deputies eligible 
to test.  



Open Session Item

SUBJECT:  Quirauk radio tower shelter.  Approval of transfer of insurance reimbursement funds to 
original Wireless Communications account.

PRESENTATION DATE:  November 2, 2021

PRESENTATION BY:  Thomas Weber, Deputy Director of Wireless Communications

RECOMMENDATION:  Approve transfer of insurance reimbursement funds to Wireless 
Communications account that emergency repairs for Quirauk radio tower site were funded from.

REPORT-IN-BRIEF:  Request approval to transfer $48,081.98 in funds paid to the County by our 
insurance carrier (LGIT) to Wireless Communications account that funded emergency repairs due to 
a power surge at Quirauk Communications Tower shelter on May 25, 2021.  Kube Electric invoiced 
the county $49,081.98 for a new Eaton UPS unit, labor, and misc. installation material, which was 
paid on August 27, 2021.  After $1,000 deductible, LGIT Insurance sent the county a reimbursement 
check in the amount of $48,081.98.  This check will replenish funds used from Wireless 
Communications maintenance service contracts account.

DISCUSSION:  None

FISCAL IMPACT:  None

CONCURRENCES:  Sara Greaves, Chief Financial Officer, Laurence Etchison, SPHR, Director, 
Human Resources, Joshua O’Neal, Division Director of Information Systems

ALTERNATIVES:

ATTACHMENTS:  Budget adjustment

Board of County Commissioners of Washington County, Maryland

Agenda Report Form 
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Open Session Item

SUBJECT:  Offer of Donation

PRESENTATION DATE:  November 2, 2021

PRESENTATION BY:  Todd Moser, Real Property Administrator, Division of Engineering, Andrew 
Eshleman, Director, Division of Public Works

RECOMMENDED MOTION:  Move to approve the donation of property located at 24701 Oak 
Avenue in Cascade and approve an ordinance approving said donation and to authorize the execution of 
the necessary documentation to finalize the acquisition. 

REPORT-IN-BRIEF:  Ms. Keenan has offered to donate a vacant parcel consisting of 0.255 acres that 
adjoins Pen Mar Park to be used as park land.

DISCUSSION:  The property and Pen Mar Park were very important to Ms. Keenan’s late husband James 
Keenan, Jr. Mr. Keenan spent his childhood happily exploring the mountain side in the 1930’s and 1940’s. 
Mr. Keenan’s first job was walking horses for the children’s pony rides in the park, and for many years he 
helped organize the annual reunion of the Pen Mar Park workers. 

FISCAL IMPACT:  Title fees

CONCURRENCES:  County Attorney’s Office (ordinance)

ALTERNATIVES:  Decline the offer

ATTACHMENTS:  Aerial Map, Ordinance

AUDIO/VISUAL NEEDS:  Aerial Map

Board of County Commissioners of Washington County, Maryland

Agenda Report Form 
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ORDINANCE NO. ORD-2021-___ 
 

AN ORDINANCE TO APPROVE THE DONATION OF REAL PROPERTY  
 

(24701 Oak Avenue) 
 

RECITALS 
 

1. The Board of County Commissioners of Washington County, Maryland (the 
“County”), believes that it is in the best interest of the citizens of Washington County to accept 
the donation of certain real property identified on the attached Schedule A (the “Property”) to 
be used for public purposes.   

 
2. The County approved the donation of the Property on November 2, 2021. 
 
3. A public hearing was not required by Section 1-301, Code of the Public Local 

Laws of Washington County, Maryland, as no County funds will be utilized to acquire the 
Property. 

 
4.  The Property adjoins Pen Mar Park and will be used as parkland. 

 
THEREFORE, BE IT ORDAINED by the Board of County Commissioners of Washington 

County, Maryland, that the donation of the Property be and is hereby approved and that the 
President of the Board and the County Clerk be and are hereby authorized and directed to 
execute and attest, respectively, all such documents for and on behalf of the County relating to 
the donation of the Property. 
  
 ADOPTED this ____ day of ______________, 2021. 
 
ATTEST:     BOARD OF COUNTY COMMISSIONERS 
      OF WASHINGTON COUNTY, MARYLAND 
 
__________________________   BY:        
Krista L. Hart, Clerk            Jeffrey A. Cline, President  
 
Approved as to legal sufficiency: 
       Mail to: 
__________________________    Office of the County Attorney 
Kirk C. Downey     100 W. Washington Street, Suite 1101 
County Attorney     Hagerstown,  MD  21740 



SCHEDULE A--DESCRIPTION OF PROPERTY 
 
 All those lots of ground known and designated as Lots 1 and 2 on the Plat of Lots 
known as “Rockey Grove” and laid out for C.H. Rockey by survey of D.C. Weller and of record 
in Record Books of Washington County, Maryland, in Plat Record 1, folio 16, together with all 
rights, ways, privileges, waters, and alleys pertaining thereto and being more particularly 
described as: 
 

BEGINNING at a stone or point at the southwest corner of Oak Street and the lands of 
the Western Maryland Railway Company; and running thence along the lines of said Oak Street 
South 57 Degrees 30 Minutes East 76 ½ feet to a stone or a point at the corner of the lot of 
William H. Brown and Malinda C. Brown; thence along the line of the lot of the said Browns 
South 57 Degrees 30 Minutes West 152 ½ feet to a stone or point at Pine Street or its lands of 
Lewis Kohler; thence along the line of the Kohler lands North 42 Degrees West 81 ½ feet to a 
stone or corner at the Kohler lands and the lands of the Western Maryland Railway Company; 
thence along the lands of the Western Maryland Railway Company North 32 Degrees 30 
Minutes East 129 feet to a stone or corner and place of beginning. 

 
SAVING AND EXCEPTING THEREFROM, all of that parcel of land which is more 

particularly described in a deed from Charles A. Rockey and wife to William H. Brown, et al, 
said deed dated February 7, 1903, and recorded in Liber 121, folio 421, of the aforesaid Land 
Records.  

 
Being the same property conveyed to James I. Keenan, Jr., and Catherine M. Keenan, his 

wife, by deed dated September 21, 1983, and recorded in Liber 751, folio 653, among said Land 
Records of Washington County, Maryland. 

 
SUBJECT to all easements, rights-of-way, covenants, conditions, and restrictions of 

record applicable thereto. 



 

 

 

 

Open Session Item 

SUBJECT:  Contract for Bikes for the World 
  
PRESENTATION DATE:  November 2, 2021  
 
PRESENTATION BY:  David A. Mason, P. E., Deputy Director – Department of 
Solid Waste 
 
RECOMMENDED MOTION: Motion to approve the Contract with Bikes for the World 
  
REPORT-IN-BRIEF: The Department of Solid Waste is proposing to enter into an 
agreement with the MS Johnston, the local representative for Bikes for the World, to provide 
discarded bikes from the Landfill. 
 
DISCUSSION: The 40 West Landfill receives 100 or more bicycles on the scrap metal 
pile each year.  Most of the bicycles received are generally in good condition but in need of some 
repairs.  Bikes for the world will take the bicycles make all necessary repairs and ship them to 
nations in need.  This program will be at no cost to the County, all expenses will be paid by the 
Bikes for the World Program. 
 
 
FISCAL IMPACT:    Minimal loss of profit from the sale of scrap metal. 
 
CONCURRENCES:  N/A 
 
ALTERNATIVES:  N/A   
 
ATTACHMENTS:  N/A 
 
AUDIO/VISUAL NEEDS: N/A 
 

Board of County Commissioners of Washington County, Maryland 
 

Agenda Report Form  



Open Session Item

SUBJECT:  Bid Rejection (PUR-1485) – Oakridge Pump Station Upgrade

PRESENTATION DATE:  November 2, 2021  

PRESENTATION BY:  Brandi Naugle, CPPB, Buyer, Purchasing Department and Mark Bradshaw, 
P.E., Division Director, Environmental Management  

RECOMMENDED MOTION:  Move to reject the bid received from Johnston Construction
Company of Dover, PA without prejudices for the Oakridge Pump Station Upgrade due to a 
misinterpretation when submitting the bid.

REPORT-IN-BRIEF: The project includes but is not limit to: clearing, grubbing, excavation, backfill, surface 
restoration, electrical work, install of submersible pumps, install generator with concrete slab, install temporary 
wet well and install aeration diffusers, comminutor manhole with frame & cover, bypass connection and 
pumping system, structural modification, select demolition of existing pump station, seeding disturbed areas, 
and placing salvages topsoil and fence as shown and described in the contract documents. The project is to be 
substantially completed within one hundred eighty (180) consecutive calendar days of the Notice to 
Proceed.  The County can assess liquidated damages in the sum of Five Hundred dollars ($500) dollars 
for each consecutive day that the project is not completed. 

On August 18, 2021 the County issued an Invitation to Bid (ITB) for the Oakridge Pump Station 
Upgrade. The Invitation to Bid was published in the local newspaper, on the County web site, and on 
the State of Maryland’s eMMA “eMaryland Marketplace Advantage” web site.  Forty-Six (46) 
persons/companies registered/downloaded the bid document on-line.  On September 29, 2021 a total 
of seven (7) bids were received. 

FISCAL IMPACT:  N/A

CONCURRENCES:  N/A

ALTERNATIVES:  N/A

ATTACHMENTS:  The complete Bid Tabulation may be viewed on-line at: https://www.washco-
md.net/wp-content/uploads/purch-pur-1485-bidtab.pdf

AUDIO/VISUAL NEEDS: None

Board of County Commissioners of Washington County, Maryland

Agenda Report Form 



Open Session Item

SUBJECT:  Bid Award (PUR-1485) – Oakridge Pump Station Upgrade

PRESENTATION DATE:  November 2, 2021

PRESENTATION BY:  Brandi Naugle, CPPB, Buyer, Purchasing Department and Mark 
Bradshaw, P.E., Division Director, Environmental Management  

RECOMMENDED MOTION:  Move to award the contract for the Oakridge Pump Station 
Upgrade to the responsible, responsive bidder, PSI Pumping Solutions, Inc. of York Springs, PA
who submitted the total lump sum bid of $1,782,950 (For Items No. 1, Plus Contingent Items C-1 
though C-4) and to approve a Budget Transfer Request of $200,000 from 515000 32-42010-
LIN040 to account 515000-32-42010-LIN034. 

REPORT-IN-BRIEF: The project includes but is not limit to: clearing, grubbing, excavation, 
backfill, surface restoration, electrical work, install of submersible pumps, install generator with
concrete slab, install temporary wet well and install aeration diffusers, comminutor manhole with 
frame & cover, bypass connection and pumping system, structural modification, select demolition 
of existing pump station, seeding disturbed areas, and placing salvages topsoil and fence as shown 
and described in the contract documents. The project is to be substantially completed within one 
hundred eighty (180) consecutive calendar days of the Notice to Proceed. The County can assess 
liquidated damages in the sum of Five Hundred dollars ($500) dollars for each consecutive day 
that the project is not completed. 

On August 18, 2021 the County issued an Invitation to Bid (ITB) for the Oakridge Pump Station 
Upgrade. The Invitation to Bid was published in the local newspaper, on the County web site, and 
on the State of Maryland’s eMMA “eMaryland Marketplace Advantage” web site.  Forty-Six (46) 
persons/companies registered/downloaded the bid document on-line.  On September 29, 2021 a 
total of seven (7) bids were received, one of which was rejected due to a misinterpretation when 
the bid was submitted. 

DISCUSSION:  N/A

FISCAL IMPACT: Funding is available in the department’s CIP budget account 515000-32-
42010-LIN034.

CONCURRENCES:  N/A

ALTERNATIVES:  N/A

ATTACHMENTS:  The complete Bid Tabulation may be viewed on-line at:
https://www.washco-md.net/wp-content/uploads/purch-pur-1485-bidtab.pdf

Board of County Commissioners of Washington County, Maryland

Agenda Report Form 



 

 



Open Session Item

SUBJECT: Potential Legislative Items

PRESENTATION DATE: November 2, 2021

PRESENTATION BY: Kirk C. Downey, County Attorney

RECOMMENDED MOTION: N/A. Discussion only.

REPORT-IN-BRIEF: This is a preliminary discussion about potential issues the County 
may like to see addressed during the next session of the General Assembly.

DISCUSSION: The following have been identified from as being items of 
potential interest:

1. Removal of statutory language requiring mobile homes to be assessed as real 
property;

2. Requirement for a zoning certification prior to issuance of a business license; and
3. Request for funding for burn buildings: City of Hagerstown and Washington County 

Public Safety Training Center;

FISCAL IMPACT: N/A

CONCURRENCES: N/A

ALTERNATIVES: N/A

ATTACHMENTS: N/A

AUDIO/VISUAL NEEDS: N/A

Board of County Commissioners of Washington County, Maryland
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Open Session Item 

SUBJECT:  PUBLIC HEARING: Application for Zoning Map Amendment RZ-21-003 Black Rock 
PUD – Major Revision to approved Development Plan

PRESENTATION DATE: , 2021 

PRESENTATION BY: Jill Baker, Director, Department of Planning and Zoning 

RECOMMENDED MOTION: The purpose of this public hearing is to take public comment on the 
rezoning application. The Commissioners have the option to take action to reach a consensus on the 
request after the public hearing closes or deliberate on the issue at a later date. No formal motion is 
recommended.

REPORT-IN-BRIEF: Application has been made by Morris & Ritchey Associates to revise the 
approved development plan for Black Rock PUD from 595 residential dwelling units to 1,148 units 
thereby increasing the approved residential density from 2.7 dwelling units per acre to 5.2 dwelling 
units per acre. The two subject parcels of this rezoning request are located approximately 1.5 miles 
east of the intersection of Robinwood Drive and Edgewood Drive and contains approximately 220.11 
acres.

DISCUSSION: In this particular case, the property has already been assigned a PUD floating zone 
and approved for a total of 595 units (or 2.7 units per acre density).  The applicant is requesting a major 
change in the approved number of units and must therefore comply to the standards of Section 16A.5 
of the zoning ordinance. 

When evaluating the request for a major change from a previously approved PUD development plan, 
both the Planning Commission and Board of County Commissioners are required to consider the 
following criteria:

1. The purpose of the PUD District;
2. The applicable policies of the adopted Comprehensive Plan;
3. The compatibility of the proposed changes of the PUD with neighboring properties;
4. The effect of the proposed changes to the PUD on community infrastructure;
5. Consistency with the intent and purpose for the establishment of the PUD.

This application was presented to the Washington County Planning Commission at a Public 
Information Meeting held on June 14, 2021.  Numerous written and verbal comments were received as 
part of this meeting.  The issue was then deliberated by the Planning Commission at their regular 
meeting on July 19, 2021 where the members unanimously recommended denial of the proposed map 
amendment.  

FISCAL IMPACT: n/a

CONCURRENCES: Washington County Planning Commission

ALTERNATIVES: n/a

ATTACHMENTS:  Rezoning application, Staff report, Planning Commission minutes, Planning 
Commission recommendation, Applicant’s Memorandum in Support of Major Amendment, Public 
written comments

Board of County Commissioners of Washington County, Maryland

Agenda Report Form 









































































IN THE MATTER OF   *  BEFORE THE WASHINGTON COUNTY

MORRIS & RITCHIE   *  BOARD OF COUNTY COMMISSIONERS

ASSOCIATES, INC.    * 

Applicant    * 
      * Case No. RZ-21-003 
 * * * * * * * * * * * *  

APPLICANT’S MEMORANDUM IN SUPPORT OF

MAJOR CHANGE TO APPROVED BLACK ROCK PUD

Introduction

 The Applicant offers the following memorandum in support of its proposed major change 

to the approved Black Rock PUD.  The purpose of this memorandum is to assist the Board of 

County Commissioners (“BOCC”) with its evaluation of the zoning application in accordance 

with the statutorily prescribed criteria set forth in Article 16A of the Washington County Zoning 

Ordinance.  In addition, the Applicant wishes to advise the BOCC that it will require no less than 

1 hour to present its zoning application.  Recent experience before the Washington County 

Planning Commission (“Planning Commission”) has demonstrated that procedural due process 

will not be afforded to the Applicant if an unreasonable time constraint is imposed upon the 

Applicant’s presentation by the BOCC.  When this zoning application was presented to the 

Planning Commission, the Applicant was afforded only 30 minutes to present its application.

This time constraint proved to be inadequate and did not afford the Applicant a reasonable 

opportunity to present testimony from its traffic consultant or civil engineer.  The Applicant is 

requesting that the BOCC afford the Applicant due process by allowing the Applicant a 

minimum of 1 hour to present its zoning application. 



Preliminary Matter – Validity of the Black Rock PUD

 At the Planning Commission meeting to consider this zoning application several 

protestants suggested that the Black Rock PUD was no longer a valid PUD.  Therefore, as a 

preliminary matter the Applicant would like to affirmatively address this issue by introducing 

into the record a copy of the approved Revised Final Development Plan for the Black Rock PUD 

(attached as Exhibit A).  It should be noted that the Revised Final Development Plan was 

approved by the Planning Commission on March 2, 2020 as evidenced by the signature of its 

Executive Director dated on May 29, 2020.  The accompanying letter from the Planning 

Commission (also dated May 29,2020) clearly states, “The development plan approval is 

effective for a period of two (2) years.”  Accordingly, the current Black Rock PUD will remain 

valid until at least March 2, 2022. 

Proposed Major Amendment to the Approved Black Rock PUD

 On November 19, 2002, this Board approved a zoning map amendment (RZ-02-006) for 

the subject property, thereby assigning a PUD floating zone to the site.  The approved map 

amendment tentatively approved up to 595 units residential dwelling units (or 2.7 units per acre). 

The Applicant is requesting a major change in the approved number of units.  The Applicant now 

seeks tentative approval for up to 1,148 residential dwelling units (5.2 units per acre) and 

therefore must comply with the provisions of Section 16A.5 of the zoning ordinance. 

When evaluating a request for a major change to a previously approved PUD 

development plan, this Board is required to consider the following criteria: 

1. The purpose of the PUD District; 

2. The applicable policies of the adopted Comprehensive Plan; 



3. The compatibility of the proposed changes of the PUD with neighboring properties; 

4. The effect of the proposed changes to the PUD on community infrastructure; 

5. Consistency with the intent and purpose for the establishment of the PUD. 

 For the reasons set forth below, the Applicant’s requested major change to the approved 

Black Rock PUD fully satisfies all of the criteria under Article 16A.5.

Evaluation of Criteria Under Article 16A.5(a)3.

1. The purpose of the PUD District.

 The purpose of the PUD District is set forth in Section 16A.0 of the zoning ordinance 

which provides: 

The intent of this Article is to manage the implementation of regulations for 
existing approved PUD Developments within the framework of the Urban Growth 
Area Rezoning of 2012. All PUD Floating Zones approved by the Board of
County Commissioners prior to July 1, 2012 shall maintain their validity in 
accordance with this Article. This Zoning District is not available for new 
application on any property within the jurisdiction of Washington County. 

The Applicant’s major change to the approved Black Rock PUD clearly satisfies this criterion 

because the Black Rock PUD is an existing approved PUD approved by the BOCC prior to July 

1, 2012 and this major change request has been submitted by the Applicant in accordance with 

the provisions of Article 16A. 

2. The applicable policies of the adopted Comprehensive Plan.

 Chapter 12 of the adopted Comprehensive Plan sets for the county’s Land Use Plan.  The 

subject property is located in an area of the county designated as the Urban Growth Area.  It is 

further located within a sub-policy area designated as Low Density Residential.  Chapter 12 of 



the Comprehensive Plan describes the purpose of establishing Urban Growth Areas and 

Boundaries.  Chapter 12, Section C.1 provides: 

The purpose for establishing growth areas is to identify areas within the County 
where development is to be encouraged. These areas surround urban locations 
where the required infrastructure to support intensive development is in existence 
or planned. They contain the centers of gravity for human activity with future 
investments in public utilities, facilities and transportation linkages being the most 
cost effective in these areas.

 Chapter 12 of the Comprehensive Plan also describes eight (8) sub policy areas within the

Urban Growth Area.  Chapter 12, Section C.2(f) describes the Low Density Residential sub-

policy area.

This policy area designation would be primarily associated with single-family and 
to a lesser degree two-family or duplex development. It is the largest policy area 
proposed for the Urban Growth Area and becomes the main transitional 
classification from the urban to rural areas. Major existing residential 
development in Fountainhead, Halfway, St. James, Van Lear/ Tammany, 
Maugansville, and along Mt. Aetna Road would be included in the Low Density 
policy area. The two zoning classifications most associated with this policy area 
are Rural Residential and Residential Suburban. A considerable amount of land in 
this policy area is also currently zoned Agricultural. Typical densities in this 
policy area range from two to four units per acre unless the property is approved 
for a planned residential or mixed use development. If the property is approved 
for a high density development the maximum density should be 12 units per acre.

 The Applicant’s proposed major change to the approved PUD satisfies the above criterion 

for approval because the requested increase in density to 5.2 dwelling units is well within the 

density parameters recommended in Chapter 12 of the Comprehensive Plan.  At 5.2 units per 

acre, the proposed increase in approved density would only amount to approximately one (1) 

dwelling unit per acre more than what is typical for a non-PUD or Mixed-Use development 

within the Low Density Residential sub-policy area.  More importantly, the requested density is 

nearly seven (7) units per acre less than the density limits recommended for the Low Density 



Residential sub-policy area when higher density developments are approved under a PUD or 

Mixed-Use zone.  The Applicant’s requested density of 5.2 units per acre is barely 43% of the 

Comprehensive Plan’s recommended density limit for PUD development in the Low Density 

Residential sub-policy area.  In comparison with other PUD zoned properties in the vicinity, the 

residential density proposed under this application is 35% less dense than the residential density 

approved for the Rosewood PUD, the later having an approved residential density of 8.2 units 

per acres.  In addition, 29.3% (22.8 acres) of the Rosewood PUD site has been zoned for 

commercial development.

3. The compatibility of the proposed changes of the PUD with neighboring properties.

 The southern and western boundaries of the Black Rock PUD are surrounded by existing 

residential development.  The northern and eastern boundaries of the site adjoin agricultural land. 

The revised Black Rock PUD is designed to locate a mixture of residential dwelling types 

throughout the community. The multi-family component of the revised Black Rock PUD is 

centrally located within the interior of the site and is therefore well-buffered from off-site 

adjacent properties.  A mixture of residential dwelling types are proposed to be located along the 

perimeter boundaries of the site.  These dwelling units are located to take advantage of the 

existing site characteristics and topography to ensure compatibility with neighboring properties. 

Accordingly, single-family detached dwellings are proposed to be located along the southern 

perimeter of the site.  These units will serve as an appropriate buffer to the neighboring Black 

Rock Estates subdivision. Similarly, single-family detached dwellings are proposed to be located 

along the northern site boundary and will provide an appropriate buffer to the adjacent rural land 

uses. Townhouses are proposed to be located along the western boundary of the site and are 

compatible with the neighboring townhouse and multifamily neighborhoods. Several sections of 



townhouses are proposed along the eastern boundary of the site.  To ensure compatibility with 

the adjacent farmland uses the rear yards of these units will be located below the eastern ridge 

line thereby using topography to ensure appropriate buffering from adjacent off-site uses. In 

addition, 55+ age-targeted duplex dwelling units are also proposed along a portion of the eastern 

perimeter of the site.  These dwelling units will be buffered from adjacent off-site uses by 

enhanced landscaping and berms.  The proposed distribution of the residential dwelling products 

throughout the community will create a well-integrated multi-generational neighborhood.  As a 

result of this careful design and layout of the community, the proposed changes to the Black 

Rock PUD will remain fully compatible with neighboring properties. 

4. The effect of the proposed changes to the PUD on community infrastructure.

 Proper evaluation of the above criterion is of course forward looking to a time when the 

proposed changes to the PUD are approved for development, as opposed to this early stage in the 

process when they are tentatively approved for zoning purposes.  With all due respect, the 

Planning Commission did not understand how to properly evaluate this criterion.  In its one page 

recommendation dated July 23, 2021, the Planning Commission recommended denial of this 

proposed major change to the Black Rock PUD.  (See, Planning Commission Recommendation 

attached as Exhibit B).  In doing so, the Planning Commission misapplied the legal standard for 

evaluating the above criterion by failing to properly apply the regulatory scheme created by the 

interrelationship between the Zoning Ordinance and the Adequate Public Facilities Ordinance 

(APFO).  This regulatory scheme is discussed in detail by the Maryland Court of Appeals in 

Cremins v. County Commissioners of Washington County, 164 Md.App 426 (2005).  Attached 

as Exhibit C.  This regulatory scheme is also described in detail in the Brief of Appellee County 

Commissioners of Washington County, Maryland as filed in Cremins.  Attached as Exhibit D.



The Applicant hereby adopts as its own the legal analysis set forth in the Cremins decision and 

the brief filed by the County Commissioners of Washington County in that case.  The Cremins

decision and the County’s legal brief filed in that action correctly describe the legal standard that 

the Planning Commission should have, but failed, to apply when evaluating the above 

community infrastructure criterion.

 As has been previously stated, the revised Black Rock PUD is not anticipated to be 

completed for 10 to 15 years.  The pace of development is anticipated to be approximately 70 to 

100 dwelling units per year on average.  It is legal error to evaluate the above criterion by 

comparing the proposed future demand for community infrastructure against the presently 

available infrastructure capacity without regard for the APFO.  A proper evaluation of this 

criterion must recognize the purpose and role of the APFO vis-à-vis ensuring the concurrency of 

adequate community infrastructure and New Development.  In its legal brief, the County 

Commissioners described this as the “concurrency principal.”  Brief at p. 15. 

 This Board properly applied this analysis on November 19, 2002 when it first considered 

and subsequently approved the creation of the original Black Rock PUD (RZ-02-006).  In its 

decision, this Board correctly evaluated the effect of the PUD on community infrastructure and 

stated:

The Adequate Public Facilities Ordinance (APFO) has taken on a supportive role 
that was previously the sole responsibility of this item in the Zoning Ordinance 
during the rezoning stage when considering the deliberation of PUD cases. Due to 
this change, it would appear that now the Planning Commission and the County 
Commissioners would only have to access infrastructure issues at the zoning stage 
that would appear to be highly unsolvable. The applicant has indicated that he is 
fully aware of the APFO implications and is willing to assume the burden placed 
upon him. The Chief Engineer did not take exception to the rezoning and 
responded to the application by stating that road adequacy and stormwater 



management requirement "can be adequately addressed through our normal site 
plan and subdivision processes." 

See, Board of County Commissioner’ minutes from November 19, 2002 attached as Exhibit E.

With respect to the impact on community infrastructure, the analysis to be undertaken by 

the Board as it considers the currently proposed changes to the Black Rock PUD is identical to 

the analysis it undertook when it reviewed and approved the original PUD request.  Accordingly, 

this Board must once again recognize the role that APFO continues to play in controlling the 

pace of development while ensuring that adequate infrastructure is in place concurrently with 

New Development.

 Considering the evidence before this Board and applying the proper legal analysis, this 

Board must find the above criterion to have been satisfied.  While this Board cannot help but to 

acknowledge the fact that several elements of community infrastructure (traffic, schools, water 

pressure) are currently inadequate, there is no credible evidence that these existing infrastructure 

inadequacies are “highly unsolvable” and cannot be rectified.  Rather, the evidence is that all of 

the existing infrastructure inadequacies are capable of being solved.  For example, excessive 

traffic congestion in the area of the Black Rock PUD can be mitigated in a number of ways.  This 

can include, for example, the widening of local roadways, the addition of new road access points 

into the community; the addition of new lanes on local roads, the use of roundabouts, the 

synchronization of traffic signals, and the improvement and expansion of transit services.  

Inadequate water pressure is readily solved by upgrading existing water pump stations and the 

addition of new water towers and larger diameter pipes in the segments of the system where 

water pressure is constrained.  Similarly, inadequate school capacity can be readily solved by the 



modification of school attendance areas; the construction of new schools; or expansions of

existing schools. 

 Based upon the Applicant’s community outreach and the public testimony before the 

Planning Commissions, it is evident that members of the community are concerned with the 

potential for the revised PUD to increase traffic on Mt. Aetna Road.  The Applicant is confident 

that this potential traffic congestion can be appropriately mitigated using the techniques 

described above.  Regardless, were the Board to approve this request for a major change to the 

approved Black Rock PUD, it does have the authority to impose as a condition of approval that 

additional road access be afforded to the northern portion of the site in order to further reduce 

traffic demand on Mt. Aetna Road.  With the addition of an access point along the northern 

boundary of the site, the Black Rock PUD would be exceedingly well served with a total of three 

(3) points of ingress/egress. 

 The Applicant recognizes the existing infrastructure inadequacies and the challenges they 

create.  The Applicant also recognizes and understands that all infrastructure inadequacies must 

be rectified in accordance with APFO concurrently with the construction of each phase of the 

proposed Black Rock PUD.  The Applicant understands and agrees that the infrastructure must 

be provided concurrently with New Development.  As explained in Cremins, it is not however a 

requirement that all community infrastructure be adequate and in place at this early zoning stage 

of the approval process. 

5. Consistency with the intent and purpose for the establishment of the PUD which is 
to permit flexibility and creativity in the design of residential areas, promote economical 
and efficient use of the land, provide for a harmonious variety of housing choices, a varied 
level of community amenities and the promotion of adequate recreation, open space and 
scenic attractiveness.



 The proposed major changes to the Black Rock PUD are consistent with the intent and 

purpose for the establishment of the PUD.  By employing the flexibility provided by the PUD 

zoning district, the revised Black Rock PUD provides an integrated, multi-generational 

residential community.  The modest increase in residential density from 2.7 units per acres to 5.2 

units per acre promotes the economical and efficient use of the land because the substantial cost 

of providing public infrastructure is able to be divided over a greater number of dwelling units.  

The net result is that public infrastructure can be provided at a lower cost when viewed on a per 

unit basis.  A lower per unit infrastructure cost translates into a lower housing cost to the ultimate 

homeowner.  In addition, the revised Black Rock PUD provides a variety of housing choices 

including single family detached; single family semi-detached; and multi-family apartments with  

a variety of community amenities and recreational opportunities.  The revised Black Rock PUD 

preserves an abundance of open space which contributes to its ability to maintain its scenic 

attractiveness.

Conclusion 

The evidence before the Board clearly demonstrates that the Applicant has satisfied the criteria 

for approval of its request for a major change to the approved Black Rock PUD.  The Applicant 

respectfully requests approval of this application subject to any reasonable conditions imposed 

by the Board. 
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Footnotes

1 Hereinafter, unless otherwise indicated, all citations are to the Washington County Zoning Ordinance.
2 The other appellants include: Karen Cremins, Michael G. Marschner, Angela K. Marschner, Joseph W. Kinter,

Patricia A. Kinter, Merih O'Donoghue, Renee L. Scott, Joseph M. Sebrosky, Kathleen A. Sebrosky, Catherine
Skaggs, and Kelly Bennet–Unger.

3 The land is owned by Rokane, LLC. Rokane authorized Mr. Crampton to file the rezoning application.
4 For example, the Washington County Engineering Department had no objections to the application and noted

that any of its concerns could “be adequately addressed through [the remaining steps of] the site plan approval
process.” The Washington County Health Department stated that its approval would be “contingent on the
availability of public water and sewer” services for the property. The Washington County Water & Sewer
Department determined that the property is “eligible for public [sewer] service.”

5 The traffic study was submitted to the County Commissioners and Planning Commission, but was not made
part of the record before the circuit court and is not before us.



6 The report of the County Attorney was not made part of the record that was transmitted to us. We granted a
motion by the County Commissioners to supplement the record with the County Attorney's report.

7 Because we ordinarily do not review the circuit court's decision, see Days Cove Reclamation Co. v. Queen
Anne's County, 146 Md.App. 469, 484, 807 A.2d 156, cert. denied, 372 Md. 431, 813 A.2d 258 (2002), we
do not summarize it here.

8 In Heard v. Foxshire Assocs., 145 Md.App. 695, 806 A.2d 348 (2002), we discussed, in dicta, the general
nature of proceedings before administrative agencies. We said that, because judicial review of the decision of
an administrative agency at both the circuit court and appellate levels is based on the record made before the
agency, it is essential that the record of the administrative proceedings be orderly and accurate. Id. at 710,
806 A.2d 348. Therefore, “it is important that the presiding officer [of the administrative agency proceedings]
be certain that witnesses are properly sworn and identified and that the record does not contain unsworn
comments by unidentified persons.” Id. at 709–10, 806 A.2d 348. In addition, “[i]t is equally important that [all]
documents and other exhibits be carefully identified and cataloged in the record.” Id. at 710, 806 A.2d 348.
Although appellants have waived their right to complain that the witnesses at the joint public hearing were
not placed under oath, we reaffirm the importance of having witnesses sworn at such proceedings.

9 A “new development” under the APFO “consists of new subdivisions and site plans for new construction
received for approval by the [Planning Commission] after [December 1, 1990]....” § 2.3.13. Appellants present
no argument that Mr. Crampton's development plans would not constitute a “new development.”

10 Appellants also assert, without citation to authority and without developing the argument, that the County
Commissioners “impermissibly delegated an essential zoning function to” the Planning Commission when
they left to the Planning Commission the determination of the PUD's “compatibility” with the surrounding
neighborhood. We shall not make the argument for them, and decline to address the issue. See Honeycutt
v. Honeycutt, 150 Md.App. 604, 618, 822 A.2d 551, cert. denied, 376 Md. 544, 831 A.2d 4 (2003).

11 We note that § 25.4 provides that “[a]n appeal to the [Washington County] Board [of Appeals] may be taken
by any person aggrieved ... by any decision of the [Planning Commission.]”

12 In a footnote, appellants bring to our attention the County Commissioners' findings concerning adequacy of
public school facilities to handle any increased enrollment brought about by the uses in the PUD. At the time
the County Commissioners made their decision, the APFO provided that student enrollment at public schools
not exceed 105% of the state-rated student enrollment capacity of the school. Also at that time, the County
Commissioners used data from a June, 2002 enrollment report concerning the number of students enrolled
at the public schools that would be effected by development of the PUD. Since that time, the APFO has been
amended. It now provides, with regard to public elementary schools in Washington County, that enrollment
may not exceed 85% of the state-rated student enrollment capacity. See APFO § 5.4.1(a).
Relying on the proposition that we apply the law in effect at the time we make our decision, appellants ask
us to hold that the increased number of students that is projected to be caused by development of the PUD
would violate the 85% provision of APFO § 5.4.1(a). This we cannot do. The effect of the change in capacity
contemplated by the APFO is a matter for the administrative agency to decide in the first instance. The
Planning Commission, therefore, should consider the revised APFO when it considers whether to approve
subsequent plans during the PUD plan and approval process.
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General Assembly, 2004, Session.............................................................................................................

Apx. 40

*1 The Appellee, County Commissioners of Washington County, Maryland (hereafter “County Commissioners”), by their 
attorneys, Richard W. Douglas and William J. Chen, Jr., hereby files its Appellee’s Brief pursuant to Maryland Rule 8-502
and the stipulation of counsel.

STATEMENT OF THE CASE

Pursuant to Maryland Rule 8-504(a)(2), the County Commissioners of Washington County accept the “Statement of the 
Case” contained in the Brief of Appellants.

QUESTION PRESENTED

I. IS THE DECISION OF THE COUNTY COMMISSIONERS SUPPORTED BY SUBSTANTIAL EVIDENCE OF 
RECORD WHICH IS FAIRLY DEBATABLE AND PREMISED UPON A CORRECT APPLICATION OF LAW?

The County.Commissioners submit that the question should be answered in the affirmative.

STATUTES, ORDINANCES, AND CONSTITUTIONAL PROVISIONS

Included in the Appendix to this Brief:

Section 4.0 l(c), Article 66B, Annotated Code of Maryland, as amended (1957, 2003 Repl. Vol.). (Apx. 1)

Section 10.01 (a), Article 66B, Annotated Code of Maryland, as amended (1957, 2003 Repl. Vol.). (Apx. 1)

Chapter 406, Laws of Maryland, 2004 Regular Session ((((((( Section 14.08, Article 66B). (Apx. 38 - Apx. 39)

Article 16, entitled “‘PUD’ Planned Unit Development,” Zoning Ordinance of Washington County, Maryland. (Apx. 2 - 
Apx. 9)

Article 27, entitled “Amendments”, Section 27.4, entitled “Additional *2 Conditions,” Zoning Ordinance of Washington 
County, Maryland. (Apx. 10)

Adequate Public Facilities Ordinance of Washington County, Maryland (Revision 6, May 25, 2004). (Apx. 11 - Apx. 30)
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STATEMENT OF FACTS

On November 7, 2002, Paul M. Crampton, Jr. (hereinafter “Applicant”), filed an application with the Washington County 
Planning Commission to rezone an area of land consisting of 97.27 acres from the “A” Agricultural Zone to the “PUD” 
Planned Unit Development Zone.1 (E.10-E.12) The real property in question was owned by Rokane, LLC, and the Applicant 
was authorized to file the application. (E.12) The application was designated as Case No. RZ-02-008. The real property is 
located on the east side of Marsh Pike, the north side of Maryland Route 60, and on the south side of Long Meadow Road in 
Washington County, Maryland. (E.10). The proposed PUD is known as “Emerald Pointe.” (E.70)

Upon completion, the PUD would have 88 single-family detached dwellings, 92 townhouses, 87 semi-detached or duplexes, 
and a retirement center with approximately 126 units. (E.33, E.91) The retirement center will be two and a half to three 
stories in height, and the units would be one and two bedroom apartments. (E.44) An historic farmhouse on the property will 
be adapted to retain the structure for office use. (E.50) *3 There also will be a community center that will contain small 
businesses to serve the PUD community such as a coffee shop, a tailor. (E.42) The businesses also could be a deli, dry 
cleaner or accountant. (E.42, E.55) The community center would also house a gym, a workout facility, and a computer lab in 
its main building. Id.

Various comments about the application were submitted to the County’s Planning Department from mandatory referral 
agencies. The City of Hagerstown Water Pollution Control reported that as to sanitary sewer service it had no objection to the
proposed development although there was limited capacity that was allocated on a “first come, first serve” basis. (E.14) The 
Washington County Engineering Department reported “We have completed our review of the subject request and take no 
exception to it. All issues under our jurisdiction associated with this can be adequately addressed through the site plan 
approval process.” (Apx. 31) The Washington County Health Department reported “Approval will be contingent on the 
availability of public water and sewer.” (Apx. 32) The Washington County Water & Sewer Department reported “The 
Department has completed its review of the reference rezoning request and has determined that the subject property is within 
an existing County Sewer Service area (SD-150 as amended) and is, therefore, eligible for public service. Allocation is 
available in accordance with the County’s rules, policies and regulations, subject to approval by the City of Hagerstown.” 
(Apx. 33) Additionally, the Washington County Planning Commission’s staff issued a report on the application dated 
December 17, 2002 (E.16-E.21)

The State Highway Administration reported: “We have reviewed the re-zoning case for Rokane, LLC (formerly Emerald 
Point) and have no objection to approval with the stipulation that access be denied to MD 60. Access can be gained via 
Marsh Pike.” (Apx. 34)

On January 13, 2003, the application was presented before a joint public hearing *4 of the County Commissioners and the 
Planning Commission.2 At the public hearing, testimony and information in support of the rezoning application was given by 
the Applicant (E.41), his attorney, Kenneth Grove (E.40), and his engineer, Russ Townsley of Fox & Associates. (E.50-E.60)
In particular as to the affected road system, Mr. Townsley testified:

On the traffic study, Street Traffic Group has prepared a traffic study. They prepared one on the original concept plan that 
had the commercial in there. When we did a new lay-out, that study was revised, new counts were taken. The County 
Engineer and State Highway both had quite a few comments that had to be addressed. Those comments were addressed. 
There are some improvements that are going to be made such as widening of Marsh Pike. There’s some improvements up at 
the Longmeadow Road/Marsh Pike intersection that Mr. Crampton will have to do as part of his work that has to be done. 
The study states that the existing system could be supported by the surrounding area network and the critical intersections 
will continue to operate at acceptable levels of service with the full development of the PUD provided that some 
improvements are made. Mr. Grove has the study. It has been submitted to the County Engineer and State Highway. They 
have done an initial review of it. I don’t know if they’ve gotten back to the Traffic Engineer for the formal comments yet, but
the County is reviewing it. (E.52)3

Additionally, at the hearing (E.40) the Applicant’s attorney submitted a report, with attachments, for consideration by the 
County Commissioners and the Planning Commission. (E.67-E.89) The report addressed zoning requirements and as to the 
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affected road system it stated:
d. Emerald Pointe will have no adverse impact on public roadways. Street Traffic Studies, Ltd., a highly-respected firm that 
studies the impact of development on public highways throughout Maryland, has *5 concluded that the approval of Emerald 
Pointe would not adversely affect traffic on the Marsh Pike. (See the “Traffic Impact Analysis Emerald Pointe PUD” revised 
December 13, 2002, the “Study”) previously provided to the Commission. Note that the Study states that the existing 
system”...could be supported by the surrounding area road network” and that the “critical intersections will continue to 
operate at acceptable levels of service with the full development of the PUD provided some improvements are made.” Since 
PUDs are constructed over a number of years, the County has the right to require the Applicant to conduct additional traffic 
studies to determine to what extent, if at all, the development and changes in traffic flows either are or will adversely affect
the public roadways that serve this area. This requirement insures that the impact of the development on public roadways is 
monitored on a periodic basis and protects the public interest. (E.75)4

Several individuals testified at the hearing in opposition to the requested rezoning.

After the public hearing the technical staff of the Washington County Planning Department issued its post-hearing report and 
analysis. (E.90-E.96) As to traffic, the report, in part, states as follow:
The adoption of the Adequate Public Facilities Ordinance (APFO) in 1990 has taken on a supportive role that was previously 
the sole responsibility of the Zoning Ordinance during the rezoning stage when considering the deliberation of PUD cases. 
Due to this change, it would appear that the Planning Commission and the County Commissioners would only have to 
address infrastructure issues at the zoning stage that would appear to be highly unsolvable. Terrence McGee, Chief Engineer, 
County Engineering Department, did not take exception to the rezoning and responded to this application by stating “all 
issues under our jurisdiction associated with this request can be adequately addressed through the site plan approval 
process.” (Emphasis added) (E.95)

Subsequently, by a split decision, the Planning Commission voted to recommend that the rezoning application be denied. 
That recommendation was transmitted to the Commissioners by letter dated March 4, 2003. (E.99)

Thereafter, on March 13, 2003, at a regular meeting the County Commissioners *6 considered the application, and voted to 
approve it. (E.103-E.105) The official decision of the County Commissioners consists of the section of their minutes of 
March 13, 2003, when it considered and voted on the application (E.103-E.105) and their adopted Findings of Fact. (E.103)5

Pertinent to the issues raised in this appeal, the County Commissioners addressed the adequacy of public facilities and as to 
traffic they found:

The adoption of the Adequate Public Facilities Ordinance (APFO) in 1990 has taken on a supportive role that was previously 
the sole responsibility of this item in the Zoning Ordinance during the rezoning stage when considering the deliberation of 
PUD cases. Due to this change, it would appear that now the Planning Commission and the County Commissioners would 
only have to address infrastructure issues at the zoning stage that would appear to be highly unsolvable.
Increased traffic was a major concern of neighborhood residents who testified at the public hearing. Terrence McGee, 
Chief Engineer, did not take exception to the rezoning. He responded “all issues can be adequately addressed through the 
site plan approval process,” The existing Traffic Impact Study will need to be revised to reflect the new plan. The 
Engineering Department has no final comments on the updated traffic study. State Highway Administration has no objection 
to approval stipulation that access be denied to Leitersburg Pike. A revised traffic study would be required. (Emphasis added) 
(E.104-E.105)

Further, the County Commissioners’ decision expressly requires that the Applicant enter into development agreements as 
required by Section 16.6(d)2.ii. (Apx. 7) of the Zoning Ordinance. (E.105)6

*7 Appellants James Cremins, et al., noted an appeal to the Circuit Court for Washington County, Maryland, After oral 
argument held on November 7, 2003, the lower court issued an opinion and order dated November 21, 2003, which affirmed 
the decision of the County Commissioners. (E.106-E.118) This appeal followed.
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ARGUMENT

I. THE DECISION OF THE COUNTY COMMISSIONERS IS SUPPORTED BY SUBSTANTIAL EVIDENCE OF 
RECORD WHICH IS FAIRLY DEBATABLE AND PREMISED UPON A CORRECT APPLICATION OF LAW.

Standard of Review

This appeal involves the decision of a local legislative body that granted an application to rezone7 real property to a “floating 
zone.” In this situation, this Court reviews the decision of the local legislative body, and not the decision of the circuit court. 
Cf. Watkins v. Dept. of Safety, 377 Md. 34, 45-46 (2003); Kram v. Maryland Military, 374 Md. 651, 656 (2003); B&S v. 
Consumer Protection, 153 Md.App. 130, 150-51 (2003), cert. denied 380 Md. 231, 844 A.2d 427 (2004); Dept. of Public 
Safety v. PHP, 151 Md.App. 182, 194 (2003), cert. denied 376 Md. 545 (2003).8

The following propositions of law apply to this Court’s review of the decision of the County Commissioners.

Judicial review of a rezoning decision is limited. Total AVv. Dept. of Labor, 360 Md. 387, 394 (2000); Meadows v. 
Foxleigh, 133 Md.App. 510, 514 (2000). The *8 decision is considered prima facie correct, and an appellate court must 
review the decision in the light most favorable to the zoning authority. Cf., Giant v. Dept. of Labor, 356 Md. 180, 185 (1999).
Such deference is afforded to the decisions of zoning authorities because courts recognize and defer to expertise, and the 
decisions “therefore [carry] a presumption of correctness.” Citizens for Rewatico v. Comm’s of Hebron, 67 Md.App. 466, 
470, cert. denied 306 Md. 260 (1968).

The zoning authority’s factual findings are binding upon a reviewing court so long as they are supported by substantial 
evidence in the record. Cf., United Parcel v. People’s Counsel, 336 Md. 569, 576-77 (1994). “Substantial evidence” has 
been defined as:
”...such relevant evidence as a reasonable mind might accept as adequate to support a conclusion.” It means “more than a 
‘scintilla of evidence,’ such that a reasonable person could come to more than one conclusion.” In other words, the reviewing 
court must ask whether “reasoning minds could reach the same conclusion from the facts relied upon by the [agency].” 

Eastern Outdoor v. Baltimore, 146 Md.App. 283, 301 (2002) (citations omitted).

The court cannot substitute its judgment for that of the zoning authority. Moseman v. County Council, 99 Md.App. 258 
(1994); Eger v. Stone, 253 Md. 533 (1969). The decision of a zoning authority must be affirmed by the reviewing court if the 
findings are “fairly debatable” in light of the evidence adduced. 

nng
Cromwell v Ward, 102 Md.App. 691 (1995); Red Roof 

Inns v. People’s Counsel, 96 Md.App. 219 (1993). A decision by a zoning authority is fairly debatable if it is based upon 
substantial evidence, even if substantial evidence to the contrary exists. 

nnngng
North v. St. Mary’s County, 99 Md.App. 502, 

509(1994).

Moreover, the duty of drawing inferences from the evidence and resolving conflicts in the evidence is exclusively within the 
province of the fact-finding role of the zoning authority. Eastern Outdoor, 146 Md.App. at 301; see MVA v. Kanvacki,
340 Md. 271, 283 (1995). And, “where inconsistent inferences from the same evidence can be *9 drawn, it is for the [zoning 
authority] to draw the inferences.” Department of Economics v. Lilley, 106 Md.App. 744, 754-55 (1995); quoting, Bulluckv. 
Pelham Wood Apts., 283 Md. 505,513(1978).

A court will “refrain from making [its] own independent findings of fact or substituting [its] judgment for that of the agency 
when the record contains substantial evidence supporting the agency’s determination.” 

ngngngng [
Marsheck, 358 Md. at 402.

Although it is said that courts do not normally defer to an agency’s legal conclusions, the court in Gigeous v. ECI, 363 Md. 
481, 496 (2001), held “[e]ven with regard to some legal issues, a degree of deference should often be accorded the position of 
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the administrative agency.” Board of Physician v. Banks, 354 Md. 59, 69 (1999). In particular, “an administrative 
agency’s interpretation and application of the statute which the agency administers should ordinarily be given considerable 
weight by reviewing courts.” Id. More recently, the Court of Appeals has stated: “We must respect the expertise of the 
agency and accord deference to its interpretation of a statute that it administers.” Watkins v. Dept. of Safety, 377 Md. 34, 
46 (2003).

As noted, this appeal involves the decision of a local legislative body and the County ordinances which were applied and 
interpreted in making the rezoning decision were enacted by the local legislative body. In other words, in making the decision
which is the subject of this appeal, the decision-maker was applying and interpreting laws which it, itself, had enacted. 
Consequently, this situation is significantly different than that which occurs when a different governmental entity, i.e., a 
zoning board of appeals, renders a zoning decision implementing and interpreting an ordinance which has been enacted by 
the local legislative body. When the decision-maker is also the legislative body which enacted the local laws being 
administered, the role of the court is to defer to the interpretation of the legislative body unless its action is violative of
constitutional rights. Cf. Watkins Dept. of Safety, supra, 377 Md. at 46 (“Moreover, in cases that involve determining 
whether a constitutional right has been infringed, we make an *10 independent constitutional appraisal.”).

With specific regard to floating zones, in Richmarr v. American PCS, 117 Md.App. 607 (1997), this Court explained:
.....In reviewing floating zones, the courts have specifically applied the fairly debatable standard to actions taken by the 
legislative body. Reviewing courts must not substitute their judgment for that of the zoning agency and must affirm any 
decision which is supported by substantial evidence and therefore fairly debatable. In Prince George’s County v. Meinenger 
[Meininger], 264 Md. 148, 152, 285 A.2d 649, 651 (1972), it was explained that “substantial evidence” means a little more 
than a “scintilla of evidence,” and in Eger v. Stone, 253 Md. 533, 542, 253 A.2d 372, 377 (1969), the “fairly debatable” 
standard was defined as follows:

We have made it quite clear that if the issue before the administrative body is “fairly debatable,” that is, that its determination 
involved testimony from which a reasonable man could come to different conclusions, the courts will not substitute their 
judgment for that of the administrative body....

Courts in Maryland tend to defer to zoning agencies because of their presumed “expertise,” and because it is thought best to 
allow the agency, rather than the reviewing court, to exercise the “discretion” to grant or deny an application.

This floating zone case is to be judged by the same “substantial evidence” and “fairly debatable” standards as apply in zoning 
cases generally.

117 Md.App. at 639-40.

The ultimate rule is that “[ajppellate courts, therefore, defer to zoning agencies because of their presumed expertise, and 
because zoning agencies - and not the courts -are better situated to exercise the discretion to grant or deny rezoning 
applications.” 

ngngngngng
Colao v. Prince George’s County, 109 Md.App. 431, 458 (1996), citingFloyd v. County Council of P.G. 

Co., 55 Md.App. 246, 258 (1983).

In this case, the decision of the County Commissioners is supported by substantial *11 evidence of record which is fairly 
debatable and premised upon a correct application of law.

The Washington County Ordinance Scheme

a. State Law

The instant appeal involves the interrelationship between a floating zone, a planned unit development, and an adequate public 
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facilities ordinance duly enacted by a local government. That local government is the County Commissioners of Washington 
County, Maryland, and its authority to enact legislation for floating zones, including a planned unit development, and an 
adequate public facilities ordinance is expressly provided in Section 10.01(a)(1),(6), and (8), Article 66B, Annotated 
Code of Maryland, as amended (1957, 2003 Repl. Vol.). (Apx. 1) The state statute, in pertinent part, states “[t]o encourage 
the preservation of natural resources or the provision of affordable housing and to facilitate orderly development and growth,
a local jurisdiction that exercises authority granted by this article may enact, and is encouraged to enact, ordinances or laws
providing for or requiring...(1) The planning, staging, or provision of adequate public facilities and affordable housing...(6)
Planned unit developments... (8) Floating zones...” Id. (Id.)

In enacting Section 10.01 the General Assembly explicitly recognized that local governments regulated under Article 
66B could utilize an adequate public facilities ordinance, planned unit developments, and floating zones among their 
regulatory tools “[t]o encourage the preservation of natural resources...and to facilitate orderly development and growth.” gu

Section 10.01 (a), Article 66B, Annotated Code of Maryland, as amended (1957, 2003 Repl. Vol.). (Apx. 1) Indeed, the 
General Assembly legislated that local governments were “encouraged to enact, ordinances or laws providing for” *12
adequate public facilities ordinances, planned unit developments, and floating zones. Id.9

Additionally, Section 4.01(c)(1), Article 66B, Annotated Code of Maryland, as amended (1957, 2003 Repl. Vol.), states 
as follow:
(c) Construction of powers. - (1) On the zoning or rezoning of any land under this article, a local legislative body may impose 
any additional restrictions, conditions, or limitations that the local legislative body considers appropriate to preserve, 
improve, or protect the general character and design of:

(i) The lands and improvements being zoned or rezoned; or

(ii) The surrounding or adjacent lands and improvements.

Section 4.01(c)(1), Article 66B (Emphasis added). (Apx. 1)

In accordance with the State law, the County Commissioners of Washington County amended its Zoning Ordinance 
(hereafter “ZO”) to provide for the floating zone involved in this appeal, a Planned Unit Development Zone (hereinafter 
“PUD”), enacted an Adequate Public Facilities Ordinance (hereinafter “APFO”), and provided for the imposition of 
restrictions, conditions, or limitations at the time of zoning or rezoning.

*13 b. Zoning Ordinance

The ordinance regulatory scheme by which Washington County has chosen to provide the type of floating zone involved in 
this case, the PUD Zone, is found in Article 16 of the Washington County Zoning Ordinance. (Apx. 2 -Apx. 9) Article 16 is 
entitled “‘PUD’ Planned Unit Development,” and Section 16.0, entitled “Purpose,” of Article 16, ZO, states as follow:
The intent of these PUD regulations is to permit a greater degree of flexibility and more creativity in the design and 
development of residential areas than is possible under conventional zoning standards. The purpose is also to promote a more 
economical and efficient use of the land while providing for a harmonious variety of housing choices, a more varied level of 
community amenities, and the promotion of adequate open space and scenic attractiveness.

The PUD is a floating zone that may be established in any of the Districts specified in Section 16.4. The change or mistake 
rule does not apply to the PUD process, but the Planning Commission and the Board of County Commissioners, in the 
deliberation of a PUD application, shall establish findings of fact that consider, at a minimum, the purpose of the PUD 
District, the applicable policies of the adopted Comprehensive Plan for the County, the compatibility of the proposed PUD 
with neighboring properties, and the effect of the PUD on community infrastructure. (Apx. 2)
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Article 16 contains a detailed process for the review and approval of applications to rezone real property to the PUD Zone 
and to permit its development under development requirements set forth in that Article. That process is set forth in Section 
16.5, entitled “Review and Approval Process.” The two introductory paragraphs to Section 16.5, ZO, state:
Flexibility and site design is inherent in the PUD process. The Planning Commission may modify specific requirements and 
may establish other requirements deemed necessary to satisfy the purpose of this Article.

The review and approval of PUDs is a multi-step process. Those *14 steps are: Concept Plan Review, Zoning Approval, 
Preliminary Development Plan Review and Approval, and Final Development Plan Review and Approval. Following 
zoning approval, the review and approval of the development plans may be combined when appropriate for smaller 
developments. (Emphasis added) (Apx. 3)

After the introductory paragraphs of Section 16.5, the Zoning Ordinance contains a subsection (a), entitled “Design and 
Development Schedule,” which states:
It is the intent of this Ordinance that the PUD not be a speculative device. The Concept Plan as submitted by the applicant 
shall reflect the actual development to be designed and constructed within a reasonable time frame. Each phase of the design 
and development review process must occur within specified periods. If the applicant fails to submit his plans, or if 
construction does not commence, as specified by this Ordinance, the zoning of the site shall automatically revert to its 
previous classification.

If the applicant abandons the plans for the PUD at any time prior to the start of construction before the automatic reversion 
date and desires to proceed with development permitted under the previous zoning, he may do so by submitting notification 
to the Planning Commission. Such notification shall constitute official withdrawal of the applicant’s plans for the PUD and 
shall permit reversion of the previous zoning classification without the necessity of the rezoning process. (Emphasis added) 
(Apx. 3 -Apx. 4)

The “multi-step process” is then laid out in five subsections in the “Design and Development Schedule” which itemize five 
successive different required approvals; four of which are plan approvals. The multi-step review and approval process begins 
with a “Concept Plan Review,” Section 16.5(a) l., ZO10 (Apx. 4), followed by “Zoning Approval,” which “constitutes 
tentative approval of density and design features as shown on the Concept Plan,” Section 16.5(a) 2., ZO (emphasis added). 
(Id.) Subsequently, within six months of the Zoning Approval, the “applicant” must submit a *15 “Preliminary Development 
Plan” which is subject to approval or disapproval by the Planning Commission within sixty days although the Commission 
may grant an extension of time “for good cause.” Section 16.5(a) 3., ZO. (Id.) Thereafter, within six months of approval of 
the Preliminary Development Plan the “applicant” must submit for approval or disapproval by the Planning Commission a 
“Final Development Plan.” Section 16.5(a) 4, ZO. (Id.) The Planning Commission may grant an extension of time to file the 
Final Development Plan “for good cause.” Id. Finally, within six months of approval of the Final Development Plan the 
“applicant” must file a “Site Plan” for the entire PUD, or any phase, for Planning Commission review. Section 16.5(a) 5, ZO. 
(Id.) The Planning Commission has authority to grant an extension of time to file the Site Plan. Id. The Zoning Ordinance 
states: “Each phase of the design and development review process must occur within specified periods. If the applicant fails 
to submit his plans, or if construction does not commence, as specified by this Ordinance, the zoning of the site shall 
automatically revert to its previous classification.” Section 16.5(a), ZO. (Apx. 4)

Under the PUD Zone “[z]oning approval constitutes tentative approval of density and design features as shown on the 
Concept Plan.” Section 16.5(a) 2, ZO. (Apx. 4) The “Final Development Plan” serves “as the master plan for all subsequent 
site plans and subdivision plats and is the official record of agreement between the developer, and Planning Commission for 
development of the tract.” Section 16.6(d), ZO. (Apx. 6 Apx. 7) Subsection 16.6(d)2. requires that the Final Development 
Plan include, inter alia, “[s]pecific terms and conditions agreed to by the developer” which may include “[a]greements for 
responsibilities between County and developer for providing on-site and off-site improvements.”11 (Apx. 7) As noted, within 
six months of approval of the *16 Final Development Plan the applicant must submit a Site Plan for the entire PUD, or a 
phase, and construction must begin within one year of Site Plan approval. Section 16.5(a) 5, ZO. (Apx. 4 - Apx. 5) In other 
words, development of the PUD cannot commence unless, and until, a Site Plan for the PUD, or a phase of it, has been 
approved by the Planning Commission.
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Further, as explained infra, the express language of the County’s APFO dovetails into the PUD Zone’s multi-step plan review 
and approval process. The APFO ties into the PUD’s Site Plan in that the requirements of the APFO for adequate public 
facilities must be met at the time the PUD Site Plan is approved. See Section 3.3, APFO. (Apx. 18)

The provisions of Article 16 of the Zoning Ordinance are specific to the PUD Zone. The County’s Zoning Ordinance, 
however, has certain general provisions in Article 27, entitled “Amendments,” which apply to all rezoning applications. In 
particular, Section 27.4, entitled “Additional Conditions,” states as follow:
The Board of County Commissioners upon the zoning or rezoning of any land or lands pursuant to the provisions of this 
Article, may impose such additional restrictions, conditions, or limitations as may be deemed appropriate to preserve, 
improve, or protect the general character and design of the lands and improvements being zoned and rezoned, or of the 
surrounding or adjacent lands and improvements, and may, upon the zoning or rezoning of any land or lands, retain or 
reserve the power and authority to approve or disapprove the design of buildings, construction, landscaping, or other 
improvements, alterations, and changes made or to be made on the subject land or lands to assure conformity with the intent 
and purpose of the Ordinance.

The Planning and Zoning Commission shall be responsible for administering and enforcing any such conditions imposed by 
the Board of County Commissioners. Any violation of conditions imposed by the Board of County Commissioners shall be 
deemed a violation of this Ordinance.

(Emphasis added) (Apx. 10)

The provision in Section 27.4, ZO, to impose restrictions, conditions, or *17 limitations on the grant of a requested rezoning 
is very significant. This authority has been conferred on the County Commissioners by Section 4.01(c)(1), Article 66B, 
Annotated Code of Maryland, as amended (1957, 2003 Repl. Vol.). (Apx. 1)

The power of the County Commissioners to impose restrictions, conditions, or limitations upon rezoning is part of the 
County’s land use regulatory process and double bolts the ability of the local government to tie-in the requirements of the 
APFO. Aside from the clear relationship between the PUD Zone and the APFO, the power to impose restrictions, conditions, 
or limitations upon rezoning is a component of the regulatory process of the local government’s authority and ability to 
coordinate development with the adequacy of public facilities.

And, it is recalled that Zoning Approval in the PUD Zone “constitutes tentative approval of density and design features [for 
the PUD] as shown on the Concept Plan.” Section 16.5(a) 2., ZO. (Apx. 4)

c. Adequate Public Facilities Ordinance

In accordance with the General Assembly’s proviso in Section 10.01 of Article 66B to “encourage the preservation of 
natural resources...and to facilitate orderly development and growth” the County Commissioners of Washington County first 
enacted the Washington County APFO in 1990. It has amended that law on several occasions12 A fair reading of the APFO 
makes clear that it is intended to be read with, *18 and administered in conjunction with, the Zoning Ordinance. Section 1.2, 
entitled “Purpose,” of the APFO states:

It is the purpose of the Board of County Commissioners of Washington County that public facilities and services needed to 
support new development shall be available concurrently with the impacts of such new developments. In meeting this 
purpose, public facility and service availability shall be deemed sufficient if the public facilities and services for new 
development are phased, or the new development is phased, so that the public facilities and those related services which are 
deemed necessary by the local government to operate the facilities necessitated by that new development, are available 
concurrently with the impacts of the new development. (Emphasis added). (Apx. 14)

The “Purpose” section of the APFO is explicit in legislating a land use regulatory process by which public facilities and 
services must be “available concurrently” with the impact of “new development.” Section 1.2, APFO. (Apx. 14) 
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Undeniably, when the County Commissioners enacted the APFO the concurrency principle was a fundamental component of 
the land use regulatory process.

The term “new development” as used in the APFO is important. It is a technical term with a defined meaning. Section 2.3.13 
of the APFO defines “New Development” as follow:
New development consists of new subdivisions and site plans for *19 new construction received for approval by the 
Washington County Planning Commission after the effective date of this Ordinance as set forth in Article XII. New 
development also consists of construction activity requiring a building and/or zoning permit but does not consist of 
construction activity for agricultural purposes provided that, after said development, the parcel does not lose the “Agricultural
Use Assessment” classification as determined by the Department of Assessments and Taxation. (Emphasis added) (Apx. 16)

The term “siteplan” is another important technical term with a defined meaning. Section 2.3.21 of the APFO defines a “Site 
Plan” as follow:

A drawing which shows all of the existing conditions of a specified area (the site) and all of the 
improvements and changes proposed to be made on the site. A site plan is the drawing required by the 
Zoning Ordinance for all new development and certain additions and must contain all applicable 
information as specified in the Zoning Ordinance. (Emphasis added) (Apx. 17)

The references to “zoning permit” in Section 2.3.13 and “Zoning Ordinance” in Section 2.3.21 of the APFO undeniably 
establish the interrelationship between the APFO and the Zoning Ordinance. When the APFO defines “new development” by
reference to “new...site plans” and “construction activity requiring a...zoning permit,” Section 2.3.13, and when it defines a 
“site plan” as the “site plan... required by the Zoning Ordinance for all new development,” Section 2.3.21, the APFO ties 
itself to the multi-step process in the Zoning Ordinance. The fact that the Zoning Ordinance may have been enacted first is of 
no legal consequence.

As noted, a site plan is the final plan in the “multi-step process” in the PUD Zone. Section 16.5(a) 5. of Article 16 of the 
Zoning Ordinance provides: “Site Plan Review and Approval: Following approval of the Final Development Plan, the 
applicant shall submit a Site Plan within 6 months for the entire PUD or for any phase for Commission review and 
construction shall begin within 1 year of Site Plan Approval.” (Apx. 4 - Apx. 5) Article III of the APFO is entitled 
“Administration,” and Section 3.3, entitled “New *20 Development,” of that article states:
This Ordinance applies to all new subdivisions and site plans for new construction received for preliminary approval, not to 
include preliminary consultations under the Subdivision Ordinance or Zoning Ordinance, by the Planning Commission after 
the effective date of this Ordinance, as set forth in Article XII. Except as provided in this Section or Section 3.513 of this 
Ordinance, all new development shall meet the requirements set forth in this Ordinance prior to final approval. Nothing in 
this Ordinance shall prevent the Planning Commission from approving portions of subdivisions or site plans of new 
development if the portions of the subdivision or site plan comply with the provisions of this Ordinance. If the Planning 
Director of the Washington County Planning Department determines that a site plan contains minor additions to existing 
development, the site plan is not subject to the requirements of this Ordinance. (Emphasis added) (Apx. 18)

Section 3.3 of the APFO deals with the application of the APFO to “New Development.” As seen, the definition of “New 
Development” includes “site plans,” Section 2.3.13, which are defined in the APFO to be the “site plan... required by the 
Zoning Ordinance.” Section 2.3.21., APFO Administration of the APFO “applies to all new...site plans” and “all new 
development shall meet the requirements set forth in this Ordinance prior to final approval.” Section 3.3, APFO. 
Accordingly, the express language of the APFO plugs the adequacy of public facilities into the “multi-step process” of the 
PUD Zone. Pursuant to Section 3.3, APFO, at the time of the PUD Zone Site Plan approval the new development must 
comply with the requirements of the APFO. In other words, the Washington County ordinance scheme requires concurrent 
availability of adequate public facilities. See Section 1.2, APFO. (Apx. 14)
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The multi-step regulatory process created by the PUD Zone and the APFO dovetail and are intricately intertwined. This is a 
legally permissible relationship. Annapolis Market v. Parker, 369 Md. 689 (2002); *21 Steel v. Cape Corp., 111 Md.App. 
1, 31-32 (1996). Given the County’s ordinance scheme, at the time of Zoning Approval for the PUD the County 
Commissioners knew that adequate public facilities had to be available at the time of Site Plan approval for the PUD, and it 
could take that knowledge into consideration when it approved the application for the PUD Zone. Indeed, the County 
Commissioners was not merely the body that granted the controverted zoning application, it was also the legislative body that 
enacted the ordinance scheme by which the PUD Zone and APFO regulate the land use process. As noted, the County 
Commissioners were fully authorized to enact both of those ordinances pursuant to express State law. Section 10.01(a)(1), 
(6), and (8), Article 66B, Annotated Code of Maryland, as amended (1957, 2003 Repl. Vol.). (Apx. 1) The two ordinances 
must be read together. Marsheck v. Board of Trustees, supra, 358 Md. at 403 (”...we bear in mind that our interpretation 
of the statute and the legislature’s intent must be examined by looking to the statutory scheme in its entirety rather than 
segmenting the statute and analyzing only its individual parties.”); Blitz v. Beth Isaac, 352 Md. 31, 40 (1998) (“Moreover, 
neither the words in the statute nor any portion of the statutory scheme should be read ‘so as to render the other, or any 
portion of it, meaningless, surplusage, superfluous, or nugatory.”’); Motor Vehicle Admin, v. Gaddy, 335 Md. 342, 346 
(1994) (”...when a particular statute is part of a statutory scheme, the legislative intent must be discerned from the entire 
statute, and not from a single part in isolation.”); Comptroller v. Fairland, 136 Md.App. 452, 456 (2001) (Statutory 
“language must be read in congruence with the statutory scheme so that no part of the statute is rendered ‘meaningless, 
surplusage, superfluous, or nugatory.”’); Smack v. Dept. of Health, 134 Md.App. 412, 421(2000), aff’d 378 Md. 298 (2003)
(“an appellate court attempts to divine legislative intent from the entire statutory scheme, as opposed to scrutinizing parts of
the statute in isolation.”).

The language used in the ordinance scheme is logical, and creates a multi-step process to regulate land use development. 
Quite simply, at the time of Zoning Approval *22 the County Commissioners could take into consideration the fact that under 
the County’s concurrent regulatory process, adequate public facilities for the PUD would be available.

Response to Appellants’ Arguments

The Appellants have raised four issues on appeal which are: (a) unsworn testimony was impermissibly received by the 
County Commissioners at its hearing, (b) the PUD rezoning should not have been approved because it was at a location 
which was adjacent to a roadway which was not adequate to support the proposed development, (c) the County 
Commissioners erred in failing to apply the “reasonably probable of fruition in the foreseeable future” test for considering 
public facilities, and (d) a remand of the rezoning application to the County Commissioners is not appropriate in the absence 
of substantial evidence of the adequacy of the adjacent roadway and compatibility.14 None of these arguments has any merit. 
Each of the foregoing issues are addressed as follow.

a. Unsworn Testimony

The first argument raised by the Appellants is that testimony presented by witnesses at the hearing conducted by the County 
Commissioners and Planning Commission should have been under oath. Brief of Appellants, pp. 4-9. They state that “[t]his 
appeal raises the question of whether witnesses should be sworn in piecemeal rezoning proceedings.” Id., p.4. In support of 
this argument the Appellants present certain propositions of law which have application to certain types of quasi-judicial 
proceedings and cite court decisions in support of those propositions. Id., pp.4-9. However, they have not cited a single case 
for the proposition that the legislative body with express zoning authority must hear only testimony under oath. The County 
Commissioners submit that the Appellants’ contention is not the law.

*23 Significantly, in their brief the Appellants do not refer the Court to any part of the record in which the Appellants, or 
anyone else, objected at the hearing that unsworn testimony was being received.15 There is no such reference because no 
objection to the receipt of unsworn testimony or other evidence was raised by the Appellants, or anyone else, at the hearing.
In this situation, the Appellants cannot be heard to complain about the proceeding. A party who knows, or should have 
known, that an administrative agency has committed error, and who, despite an opportunity to do so, fails to object in any 
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way, or at any time, during the course of the administrative proceeding, may not raise an objection for the first time upon 
judicial review. Cicala v. Disability Review Bd., 288 Md. 254, 261-62 (1980). Indeed, if no objection has been raised in 
the proceeding before the agency, such will not be considered by the court upon judicial review. Brzowski v. Md. Home 
Improvement, 114 Md. App. 614, 637 (1997), reconsideration denied, cert, denied, 346 Md. 238 (1997). The law of 
Maryland establishes that upon judicial review of an administrative decision, the issues that may be raised are limited to those
that were raised before the agency. Rockville v. Woodmont C.C., 348 Md. 572, 582 n.3 (1998), citing, Insurance 
Commissioner v. Equitable, 339 Md. 596, 634 (1995).

Because no objection was raised before the County Commissioners to the receipt of unsworn testimony, the Appellants are 
barred from raising that issue on appeal.

Beyond the foregoing, the law of Maryland has long held that the touchstone of a government hearing is that the hearing be 
fair with notice and an opportunity to be heard. E.g., Bernstein v. Bd. of Education., 245 Md. 464, 473 (1967). Such hearings 
are “not bound by common law rules of evidence.” 

g.
Rogers v. Radio Shack, 271 Md. 126, 129 (1974). Hearsay evidence is

admissible, even in a contested case, and hearsay, if credible *24 and sufficiently probative, maybe the basis for the agency 
decision. MVA v. McDorman, 364 Md. 253, 262 (2001); Trovers v. Baltimore Police Dept., 115 Md.App. 395, 412 (1997). In 
Travers this Court stated that “administrative agencies are not constrained by technical rules of evidence,” 115 Md.App. at 
411, and “the Court countenances the relaxation of evidentiary rules so long as they are not applied in an arbitrary or 
oppressive manner that deprives a party of his or her right to a fair hearing.” Id., at 412. In Widomski v. Chief of Police, 41 
Md.App. 361, 378-79 (1979), this Court observed: “Yet, it is just as clearly established in Maryland that administrative 
bodies are not ordinarily bound by the strict rules of evidence of a law court.......Procedural due process in administrative law
is recognized to be a matter of greater flexibility than that of strictly judicial proceedings, (citation) The concept of due
process requires that we examine ‘the totality of the procedures afforded rather than the absence or presence of particularized
factors.”’

In light of the foregoing, the County Commissioners asserts that there was no legal requirement that testimony, or any other 
evidence, be presented under oath at its hearing.

The Appellants rely upon this Court’s recent decision in Heard v. Foxshire, 145 Md.App. 695 (2002), in which it is stated: “It 
is imperative that evidence given before an adjudicator/ body be under oath, whether from an attorney or lay person, a lay 
witness or an expert witness.” Id., at 707. First, the aforesaid statement from Heard has no application to the County 
Commissioners who are the legislative body empowered by the General Assembly to grant rezonings. Second, Heard does 
not correctly state the law of Maryland.

The requirement for an oath appears to be a common law requirement applicable solely to judicial proceedings. See, 6 
Wigmore, Evidence in Trials at Common Law (Chadbourn, ed., 1976) § 1816 (“The theory of the oath, in modern common 
law, may be termed a subjective one, in contrast to the earlier one, which may be termed *25 objective.”); 13 Halsbury’s 
Laws of England (2d ed., 1934) § 797, footnote (b) (“At common law there were various classes of persons who were 
incompetent as witnesses, e.g., parties to an action or their husbands and wives, persons interested in an action, infamous 
persons, and persons who had no religious belief...or had conscientious objectives to taking an oath.”). See also, Hourie v. 
State, 53 Md.App. 62, 64 (1982) (“Common law perjury was and is the giving of a false oath in a judicial proceeding in 
regard to a material matter.”). The hearing of the County Commissioners, however, was “not bound by common law rules of 
evidence,” Rogers v. Radio Shack, supra, 271 Md. at 129, and testimony, as well as all evidence, was not required to be 
under oath.

b. Adjacent Roadway Adequacy

The second argument raised by the Appellants is that Section 16.4(b) of the PUD Zone creates a “threshold consideration”,
Brief of Appellants, p.9, which requires that a PUD’s adjacent roadway facilities be capable of serving the traffic to be 
generated by the PUD development at the time ofrezoning. The Appellants also assert that the Applicant’s case presentation 
did not address the requirement of Section 16.4(b). Id., p.10.
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The evidence of record clearly demonstrates that consideration of the adequacy of adjacent roadway facilities as 
contemplated by Section 16.4(b).02., ZO, was addressed by both County staff and the Applicant. Those facilities are the two 
public roads which border the PUD site, Maryland Route 60 (Leitersburg Pike) and Marsh Pike. The comments of the State 
Highway Administration were: “We have reviewed the re-zoning case for Rokane, LLC (formerly Emerald Point) and have 
no objection to approval with the stipulation that access be denied to MD 60. Access can be gained via Marsh Pike.” (Apx. 
34) The restriction on access to Maryland Route 60 was acceptable for the PUD, and, as the State Highway Administration 
noted, access could be provided via Marsh Pike.

Contrary to the Appellants’ assertion, the Applicant’s evidence addressed Section *26 16.4(b) of the PUD Zone and made 
this issue a fairly debatable one. Among other points, the Applicant’s engineer, Russ Townsley, explained that a traffic study 
that had been submitted to both the “County Engineer and State Highway” in support of the rezoning application. (E.52) Mr. 
Townley reported: “The study states that the existing system could be supported by the surrounding area network and the 
critical intersections will continue to operate at acceptable levels of service with the full development of the PUD provided
that some improvements are made.” (Id.)

Additionally, the report submitted at the public hearing by the Applicant also demonstrated that there would be no adverse 
impact on the public road system. (E.75)

The Court of Appeals has repeatedly held that reports of technical staff in connection with rezonings can be sufficient to 
make the facts of record “fairly debatable.” Montgomery v. Ed, of Co. Comm’rs, 263 Md. 1, 8 (1971); Yewell v. Board of Co. 
Comm’rs, 260 Md. 42, 49 (1970); Montgomery County v. Shiental, 249 Md. 194,199 (1968). The factual evidence before the 
County Commissioners as to the adequacy of the adjacent roadway facilities and the PUD was fairly debatable, and this 
Court should not substitute its judgment on that debatable issue.

The Appellants argue that Section 16.4(b) is a locational requirement that at the time of rezoning requires that the affected 
real property must be “located adjacent to adequate roadway facilities capable of serving existing traffic and the future traffic
generated by the uses in the PUD.” Section 16.4(b), ZO. (Apx 3) The argument is erroneous. A zoning ordinance could 
require that at the time of applying for rezoning or at the time of rezoning the affected real property had to meet a locational
requirement.16 *27 Such a requirement, however, is not contained in the Washington County Zoning Ordinance. On this 
point, it must be remembered that the PUD Zone uses a multi-step plan approval process, and Section 16.4(b), ZO, cannot be 
read in isolation. The language of Section I6.4(b) contemplates the development of the PUD in the future. It expressly refers
to “the future traffic.” (Apx. 3) Indeed, at the time the rezoning application is decided the ultimate development has not been 
determined and will not be determined until after the development plan approval process. This aspect of the multi-step 
process in the PUD Zone is readily apparent when its Section 16.7(i), titled “Traffic Circulation and Parking,” is taken into 
account. That section states:

1. Existing and planned streets and highways shall be of sufficient capacity to serve existing traffic and all new traffic when
fully developed.
2. The capacity of existing streets and highways serving a PUD shall be considered by the Commission in determining 
density. Density resulting in traffic capacity being exceeded on streets and highways shall not be permitted.

Section 16.7(i), ZO. (Apx. 9)

Section 16.7(i) makes clear that “existing and planned streets and highways” and “existing streets and highways serving a 
PUD” must be considered in determining the PUD density. Section 16.4(b), ZO, cannot be read in isolation, and must be read 
in conjunction with Section 16.7(i), ZO. Marsheck v. Board of Trustee, supra; Blitz v. Beth Isaac, supra; Motor Vehicle 
Admin, v. Gaddy, supra; Comptroller v. Fairland, supra; Smack v. Dept. of Health, supra. When read in context, Section 
16.4(b) does not require a demonstration that at the time of rezoning the adjacent roadway facilities must be *28 capable of 
serving “the future traffic generated by the uses in the PUD.”17 Appellants’ myopic construction of Section 16.4(b) ignores 
the ordinance scheme. Their position is contorted and strained in a fashion not supported by a reading of the Zoning 
Ordinance as a whole. It also fails to read the APFO in a consistent manner with the PUD Zone.18

In actuality, the process used in the Washington County PUD Zone is similar to that which this Court upheld in 
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Montgomery Co. v. Gr. Colesville Ass’n, 70 Md.App. 374 (1987). In Gr. Colesville Ass ‘n the County Council for 
Montgomery County, sitting as a District Council, approved a rezoning to the P-D (“Planned development”) Zone. The 
critical issue involved needed improvements to the off-site intersection of two major roads. 70 Md.App. at 378. The 
Montgomery County P-D Zone utilized a development plan process and the applicant amended its development plan to 
provide for making the intersection improvements which the applicant, apparently, would fund through the *29 County’s 
CIP. Id., pp. 378-79. On this issue, this Court described the recommendation of the County’s hearing examiner thusly:

The hearing examiner extensively reviewed the history of the application and found the project to be 
compatible with the PD zone. He, therefore, recommended its approval of the rezoning. Concerning 
capacity of the critical intersection to accommodate the traffic to be generated by the project, the 
hearing examiner concluded that the proposed improvements, when completed would render the 
intersection adequate. He further found that the improvements were reasonably probable of 
accomplishment within the foreseeable future....

Id., at 379 (Emphasis added). After the foregoing statement this Court quoted from the hearing examiner’s report and 
recommendation which, in pertinent part, stated: “Moreover, before any development can take place under an approved P-D
Zone, the Planning Board must approve a site plan and will review extensively the impact of the proposed development on 
the community.” Id. (Emphasis added). See also Rouse-Fainvood v. Supervisor, supra, 138 Md. App. at 625-27 (Prince 
George’s County M-X-C (“Mixed Use Community”) Zone, multistep plan review process, actual development could not 
begin until planning commission approved post-rezoning final development plan).

The Montgomery County P-D Zone process and the Prince George’s County M-X-C Zone process are very similar to the 
multi-step process used in Washington County. All require approval of a site plan or final development plan before any actual 
development. The Appellants’ argument on this point misses the mark.

c. “Reasonably Probable of Fruition in the Foreseeable Future” Test

Appellants’ third argument is that the County Commissioners erred in failing to require that the infrastructure necessary to 
support the PUD be existing or reasonably probable of fruition in the foreseeable future. See Brief of Appellants, p. 18. 
Relying on Montgomery Co. v. Gr. Colesville Ass ‘n, supra, the Appellants argue that the Commissioners were required to 
apply the “reasonably probable of fruition in the *30 foreseeable future” test to evaluate the availability of adequate public 
facilities and compatibility for the requested PUD. Id., pp. 19-21. The Appellants criticize the Commissioners, asserting that 
by “leaving the determination of compatibility for subsequent evaluation by the Planning Commission under the provisions 
of an adequate public facilities ordinance, the County Commissioners impermissibly delegated an essential rezoning function 
to an administrative body.” Id., p. 19. They also argue that the County Commissioners “does not have discretion to permit 
even the most willing developer to construct school facilities” and “[i]t is beyond the power of the Appellee to cause the 
necessary schools to be planned, funded, sequenced or constructed.” Id., p.20.

The error in the Appellants’ argument is that the ordinance scheme in Washington County contains a multi-step process in 
the PUD Zone which involves progressive review and approval of development plans. Indeed, given the time deadlines by 
which a Preliminary Development Plan, Final Development Plan, and Site Plan must be filed, see, Section 16.5(a) 3., 4., and 
5., (Apx. 4), the Washington County process is much more time sensitive and definite than the “reasonably probable of 
fruition in the foreseeable future” test.19 Under the Washington County ordinance scheme the applicant, the public, and local 
authorities know when development plans must be filed for review and approval. In the absence of a comprehensive 
ordinance scheme such as that employed in Washington County the “reasonably probable of fruition in the foreseeable 
future” test *31 might be applicable.20 However, where the local legislative body has created an ordinance scheme by which a 
different test is utilized, the legislated test is applicable and controlling. Accordingly, the “reasonably probable of fruition in 
the foreseeable future” test does not apply to an application to rezone property to the Washington County PUD Zone. In 
effect, the Appellants seek to impose their own view of how PUDs are to be approved and developed. In fact and law, the 
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County Commissioners have adopted a development process in Article 16 that does not mandate the scheme argued by the 
Appellants.

The argument that the County Commissioners have “impermissibly delegated an essential rezoning function to an 
administrative body,” Brief of Appellants, p. 19, is not meritorious. This argument refers to the role of the Planning 
Commission in approving development plans under the Zoning Ordinance and, presumably, the tie-in of the APFO at the 
time of Site Plan review and approval. That ordinance scheme has been lawfully enacted by the local legislative body. 
Annapolis Market v. Parker, supra; Steel v. Cape Corp., supra. Further, with floating zones the Court of Appeals has long 
held that a zoning ordinance that provided for site plan approval by an administrative agency at which compatibility factors 
could be considered and decided was permissible. Bigenho v. Montgomery Comity, 248 Md. 386, 396 (1968) (At site plan 
approval a “building that would be detrimental to the surrounding area” - a compatibility factor - could be denied). The “site 
plan approval” considered in Bigenho was a planning board approval, not the zoning authority. In Bigenho the Court of 
Appeals expressly recognized that “special precautions” to ensure compatibility included the “requirement that a site plan be 
approved, and a provision for revocation of the classification if the specified restrictions are not complied with.” 248 Md. at 
391. In *32 Mortimer v. Howard Research, 83 Md.App. 432, 436 (1990), this Court noted that under the Howard County 
New Town Zone no land could be developed unless a “Final Development Plan” “for the specific area is approved by the 
Planning Board.” Additionally, this Court’s review and analysis of the development plan approval process for the 
Montgomery County P-D Zone in Gr. Colesville Ass ‘n should lay to rest any question about plan approvals, particularly site 
plans, by a planning board/commission. The Montgomery County zoning ordinance provides that “[t]he Planning Board must 
approve, approve subject to modifications, or disapprove” site plans. Section 59-D-3.4(a), Chapter 59, Montgomery County 
Code 1994, as amended.

There are three integral parts of adequate land planning which are: the master plan, zoning, and subdivision regulation. 
Board of County Comm’rs v. Caster, 285 Md. 233, 246 (1979); Richmarr v. American PCS, supra, 117 Md.App. at 

645. Further, “the terms planning and zoning...are not synonymous. Zoning is concerned with the use of property but 
planning is broader in its concept.” Caster, id. The review and approval of development plans is part of the zoning process, 
and review and approval of such plans by an administrative agency, such as a planning board or commission, after rezoning 
approval is lawful. In the instant case, the multi-step process for plan approvals in the PUD Zone is proper and lawful.

The Appellants’ argument that the County Commissioners did “not have discretion to permit even the most willing developer 
to construct school facilities” and that it was “beyond the power of the Appellee to cause the necessary schools to be planned,
funded, sequenced or constructed”, Brief of Appellants, p.20, is without merit. A zoning authority such as the County 
Commissioners may consider the impact on public schools when considering an application to rezone property. E.g., Shapiro 
v. Montgomery Co. Council, 269 Md. 380, 387-88 (1973). Further, as previously noted, consideration of the adequacy of 
public facilities, through an adequate public facilities ordinance, at the time of rezoning is legally permissible. Annapolis 
Market v. Parker, *33 supra; Steel v. Cape Corp., supra.

At footnote 7 on page 20 of their brief the Appellants state that the APFO has been amended since the decision of the lower 
court and that the amendment changes the APFO provision for analyzing the adequacy of school facilities. Brief of 
Appellants, p.20. It then is asserted that “[t]he applicant’s development proposal did not comply with the previous standard, 
and fails to meet the more rigorous standard recently enacted.” Id. Citing Co. Council v. Carl M. Freeman Assoc., 281 Md. 
70 (1977); DalMaso v. Bd. of Co. Comm’rs, 264 Md. 691 (1972);

ng
Yorkdale v. Powell, 237 Md. 121 (1964); and F&B 

Dev. Corp. v. County Council, 22 Md.App. 488 (1974), the Appellants state “[t]he law in effect at the time of judicial review 
governs the outcome of this appeal.” Id. See, 

(1
Powell v. Calvert County, 368 Md. 400 (2002). The APFO was amended 

after the lower court’s decision to, inter alia, change the analysis by which a PUD’s projected pupil enrollment and school 
capacity is measured. As explained in Footnote 12, ante, after the lower court’s decision the Washington County APFO was 
amended twice with Revision 6, effective May 25, 2004, being the current version of that ordinance. As noted, on March 30, 
2004, the County Commissioners adopted a Resolution which establishes a Transition Policy for the amendments to its 
APFO. (Apx. 36 - Apx. 37) The Resolution provides that amendments to the APFO do not apply to preliminary plats 
formally approved prior to July 1, 2003, and final plats formally approved prior to January 1, 2004, and that the Resolution 
applies retroactively to new development or proposed development on or after December 1, 1990. (Apx. 36). The 
amendments do, therefore, apply to all other new development.

As to school facilities under the current APFO, there is a “preliminary consultation”, then “a preliminary plat review”, and, 
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ultimately, it is formally applied at the time of “final plat approval.” Section 5.3.1, APFO. (Apx. 23) The consultations and 
application of the pupil enrollment and school capacity measurement occur after rezoning. Accordingly, the issue raised by 
the Appellants in their footnote is premature and not germane to this appeal.

*34 d. Remand

Finally, the Appellants argue that “[a] review of the record establishes that the applicant failed to adduce testimony and 
evidence, whether or not under oath, meeting the requirements for establishment of a floating zone. For that reason, remand 
is inappropriate.” Brief of Appellants, p.22. The Appellants further assert “[bjecause the applicant failed to meet its burdens
of production and persuasion, the decision of the Board [sic] of [sic] County Commissioners should be reversed without 
remand.” Id. Their contention is not an argument that addresses the legality of the County Commissioners’ rezoning action. 
Rather, it is a contention addressed to a remedy should this Court invalidate the rezoning decision under review. That 
contention is meritless.

For the reasons previously stated, the decision of the County Commissioners is supported by substantial evidence of record 
which is fairly debatable and premised upon a correct application of law. Accordingly, the Commissioners’ decision should 
be affirmed. In this situation remand is not a relevant consideration.

CONCLUSION

For all of the foregoing reasons, the arguments presented by the Appellants are not meritorious in any respect. The decision 
of the County Commissioners to approve rezoning application Case No. RZ-02-008 is supported by substantial evidence of 
record which is fairly debatable and premised upon a correct application of law. Accordingly, the rezoning decision of the 
County Commissioners of Washington County, Maryland, should be affirmed.

*35 STATEMENT AS TO FONTS USED

Pursuant to Rule 8-504(a)(8), this is to certify that we have used Times New Roman and CG Times fonts in this brief in 
various font sizes, and are 13 point or greater.

Footnotes

1 This Court recently described planned unit development zoning, in part quoting from Ziegler, Rathkopf ‘s The Law of 
Zoning and Planning (4th Ed.Rev. 1994), as follow: “Modern zoning ordinances...strive to meet society’s current 
development needs by providing greater flexibility in zoning patterns....A PUD is a particular type of zoning
technique used to obtain the level of flexibility needed to meet changing community needs.... In contrast to Euclidean 
zoning, which divides a community into districts, and explicitly mandates certain uses...the PUD is an instrument of 
land use control which... permits a mixture of land uses on the same tract.... Generally, it is a zoning technique that 
encompasses a variety of residential uses, and ancillary commercial, and...industrial uses.” Rouse-Fainvood v. 
Supervisor, 138 Md.App. 589, 623 (2001) (internal quotes and citations omitted), cert denied 365 Md. 475 (2001).

2 An excerpt from the transcript of the Commissioners’ hearing is reproduced in the Record Extract. (E.29-E.66)

3 The traffic study was part of the record before the County Commissioners although it apparently was not included in 
the record transmitted to the lower court.

4 Internal footnote deleted.
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5 The adopted Findings of Fact were inadvertently not included in the Record, and are the subject of a motion to 
supplement the record which has been filed with this Court pursuant to Maryland Rule 8-414.

6 The adopted Findings of Fact are more expansive than the minutes in expressing the reasons for the decision to 
approve the requested rezoning. However, because the Findings of Fact are not reproduced in the Record Extract nor
is a copy in the Record, this brief does not quote from the Findings of Fact. See footnote 5.

7 The terms “rezone” or “rezoning” and “reclassification” are synonymous, and refer to “a change in the existing zoning 
law itself, so far as the subject property is concerned.” Cadem v. Nanna, 243 Md. 536, 543 (1966). (Emphasis not 
added)

8 Although this Court’s review is that of the zoning authority, the lower court, after due consideration of the arguments 
put forward by the Appellants, affirmed the rezoning action. (E.106-E.118) The lower court’s decision is correct, 
deserves serious consideration by this Court, and should be affirmed.

9 During its 2004 Regular Session the General Assembly enacted Chapter 406 (Apx. 38 - Apx. 39), effective July 1, 
2004. This legislation enacted a Section 14.08 to Article 66B of the Annotated Code of Maryland which clarifies 
the authority conferred by Section 10.01 of Article 66B on local legislatures to enact adequate public facilities
laws. The new Section 14.08(D)(7) and (8) authorize the County Commissioners to determine the adequacy of 
public facilities in areas affected by new development in the development plan review process and to enter into 
agreements with developers for the payment of monetary compensation to address inadequacies in public facilities as 
part of the development plan process. (Id.) This legislation merely clarifies the authority conferred by Section
10.01, particularly as to the role of the adequate public facilities law in a local government’s development plan review
process. (Apx. 40 - Apx. 41)

10 The Applicant’s proposed PUD had undergone Concept Plan Review prior to the Zoning Approval which is the 
subject of this appeal. (E.17)

11 The County Commissioners required these agreements in its decision approving the Applicant’s requested rezoning. 
(E.105)

12 The decision of the County Commissioners to approve the rezoning in this case occurred on March 13, 2003. (E.103) 
At that time the operative version of the APFO was Revision 4, effective November 26, 2002. The lower court’s 
hearing occurred on November 7, 2003, and its opinion and order was rendered on November 21, 2003. (E. 118) At 
that time the operative version of the APFO still was Revision 4. Subsequently, the APFO was amended twice
pursuant to Revision 5, effective January 1, 2004, and Revision 6, effective May 25, 2004. The current version of the 
APFO, Revision 6, is applicable to this appeal, Powell v. Calvert County, 368 Md. 400 (2002), Co. Council v. 
Carl M. Freeman Assoc., 281 Md. 70 (1977);

,
Dal Maso v. Bd. of Co. Comm’rs, 264 Md. 691 (1972); Yorkdale 

v. Powell, 237 Md. 121 (1964); F&B Dev. Corp. v. County Council, 22 Md.App. 488 (1974), and it is reproduced in 
the Appendix to this Brief. (Apx. 11 - Apx. 30). On March 30, 2004, the County Commissioners adopted a 
Resolution (Apx. 36 - Apx. 37) which establishes a Transition Policy for amendments to its APFO because “certain
procedural issues have arisen concerning its enactment and implementation”. (Apx. 36) The Resolution states that
amendments to the APFO do not apply to a preliminary plat which was formally approved prior to July 1, 2003 and 
final plats formally approved prior to July 1, 2004, and that it applies retroactively to new development or proposed
development commencing on or after December 1, 1990. (Apx. 36 - Apx. 37)

13 Section 3.5 of the APFO has no relevance to this appeal.

14 The Appellant’s final argument does not set forth a meritorious basis for overturning the zoning decision of the 
County Commissioners. Rather, it contends that remand is not a proper disposition of this case, and that this court 
should reverse the rezoning approval. As explained infra., the Appellants’ contention is erroneous.

15 The speakers in opposition to the requested rezoning included a John Urner who addressed the County 
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Commissioners and Planning Commission stating “...many of you know in my profession as an attorney, I work with 
the Zoning Ordinance all the time. I have since 1973.” (Apx. 35)

16 For example, the Montgomery County P-D (“Planned Development”) Zone contains a true locational requirement. 
See, Section 59-C-7.12, Chapter 59, Montgomery County Code 1994, as amended. Subsection 59-C-7.121 is a master 
plan requirement that states that “[n]o land can be classified in the planned development zone unless such land is....”,
and subsection 59-C-7.122 contains a minimum area requirement which states “[n]o land can be classified in the 
planned development zone unless the district council finds that the proposed development meets at least one of the 
following criteria....” 

17 In this case the zoning authority also is the local legislative body which enacted the Zoning Ordinance and the APFO.
Further, the regulatory control exercised by the County Commissioners includes the ability to condition its rezoning 
approvals. See, Section 4.01(c)(1), Article 66B, Annotated Code of Maryland, as amended (1957, 2003 Repl. 
Vol.) and Section 27.4, Washington County Zoning Ordinance. The Commissioners have exercised their authority to 
condition rezoning in this case in that its decision requires that: “As specified under Zoning Ordinance section
16.6(d)(2)ii, agreements for responsibility between County and developer for providing on-site and off-site 
improvements shall be developed as part of the Final Development Plan.” (E.105) See, Floyd v. County Council 
ofP.G. Co., 55 Md.App. at 260 (“Where...the district council’s [rezoning] approval was granted subject to ten 
conditions, which addressed every substantial concern revealed in the record, this Court cannot hold that the council’s 
approval of...rezoning was arbitrary or unlawful.”).

18 In support of their argument the Appellants heavily rely upon Annapolis Market v. Parker, supra. That reliance is 
misplaced. The Annapolis Market case was decided upon the specific language contained in the Anne Arundel 
County code pertaining to rezonings and the adequcy of public facilities. Washington County has a different 
ordinance scheme, and, therefore, the court’s analysis of the Anne Arundel County code in Annapolis Market is not 
instructive in this case.

19 In Gr. Colesville Ass ‘n this Court quoted from the county’s hearing examiner who stated: “the present Development 
Plan [is] a much more stringent control over premature development than any test that attempts to measure whether 
the improvements are ‘reasonably probable of fruition in the foreseeable future.’ The plan makes the improvements 
definite, explicit, and an essential prerequisite to development. Under the ‘reasonably probable’ test, a bad guess 
about future events could still lead to premature development. However, this situation cannot occur under the current 
Development Plan because any uncertainty has been eliminated.” 70 Md.App. at 380.

20 It is suggested that the “reasonably probable of fruition in the foreseeable future” test was judicially created, and 
Trustees v. Baltimore County, 221 Md. 550, 570-71 (1960), may be an early explication of the test to use those 

words.

End of Document © 2021 Thomson Reuters. No claim to original U.S. Government Works.
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Date:  4/23/2021 

RE:  Rezoning Request RZ-21-003 

From: Richard & Caren Babst 
1886 Meridian Dr 
Hagerstown, MD 21742 
240-818-1100 
r.babst@myactv.net 
 

We oppose the proposed rezoning proposal RZ-21-003. 

First, such multi-family units and high density is out of character with the surrounding area along Mt 
Aetna Road.  The existing surrounding area consists of single and semi-detached family units, a golf 
course, community park and farmland.  We believe the quiet and peaceful atmosphere of this area 
would be degraded if multi-family and high-density residential buildings were allowed in this area. 

Second, we believe the 2-lane Mt Aetna road is not capable of adequately supporting the vehicle 
volume that the proposed number of units would create.  According to the application for rezoning, Mt 
Aetna Road would be the main access to/from this development. 

On the 2.1 mile portion of Mt Aetna Road between Edgewood/Robinwood Dr and Whitehall Road, there 
are 11 residential neighborhood entrances/exits, the golf course, Elks club, community park, and about 
35 driveways to individual houses.  The intersection at Fair Meadows Blvd is located on a curve near the 
top of a hill with limited visibility.  None of the current residential neighborhoods have controlled 
intersections with Mt Aetna road, and there are too many of these entrances/exits to make controlled 
intersections practical. 

If the number of units allowed by the proposed rezoning request were built, egress in and out of the 
existing residential neighborhoods, golf course, Elks club, community park, and many of the 35 
individual driveways into the resulting heavy traffic would become extremely difficult and dangerous, 
especially crossing traffic to make left turns.  On occasions especially during rush hour, it is already 
somewhat difficult to make a left turn onto Mt Aetna road from our neighborhood.  We have frequently 
observed pedestrians crossing Mt Aetna Road at several locations.  Additional vehicle traffic would add 
to the danger for these pedestrians. 

Further, many of the people that would reside in the new community would likely use Mt Aetna Road 
eastbound to get to (and from) I-70 east, Rt 40 east, Smithsburg and Boonsboro via Rt 66.  It is the most 
direct route east, but east of Whitehall Road it is very narrow and curvy and hilly with many individual 
driveways and two small community entrances/exits and stretches with limited visibility at or near  
driveways.  It is not designed for heavy traffic.  While planners may designate alternative routes as their 
preferred routes for eastbound vehicles from the proposed new community, many people in the new 
neighborhood will likely opt for the most direct route.  Any new residential units in the new community 
would likely add to the traffic on Mt Aetna Rd eastbound. Doubling the number of units as proposed 
would likely double that additional traffic on Mt Aetna Rd eastbound. 



From: r.babst@myactv.net
To: Planning Email
Subject: Comments to Rezoning Request RZ-21-003
Date: Friday, April 23, 2021 1:15:51 PM
Attachments: Ltr to WCPC re New Development.docx

WARNING!! This message originated from an External Source. Please use proper judgment and
caution when opening attachments, clicking links, or responding to this email.
Any claims of being a County official or employee should be disregarded.

Comments are in the attachment
 

Richard & Caren Babst
1886 Meridian Dr
Hagerstown, MD 21742
240-818-1100
r.babst@myactv.net

 



From: Linda
To: Planning Email
Subject: Development Black Rock
Date: Tuesday, May 4, 2021 11:57:56 AM

WARNING  This message originated from an External Source. Please use proper
judgment and caution when opening attachments, clicking links, or responding to this
email.

Any claims of being a County official or employee should be disregarded.
Good morning,

I would like to express concern for the potential new development at Black Rock area. I am a
home owner off of Mount Aetna Rd and enjoy the quiet and solace outside the city. This
development will make home values sink for those of us who have lived here a while and will
cause a traffic nightmare in addition to taking away space for walking and biking.

Please reconsider and reject this plan.

Rene and Linda Coto
11034 Parkwood Dr, Hagerstown, MD 21742



From: Bake , ill
To: geo ge 6 gmail com

c: Ecka d, De a 
Subject: RE: 114  unit development
Date: Tuesday, May 11, 2021 : 1:14 AM

Thank you for your comments.  They will be included in the official record of the case and forwarded to the
Planning Commission for their review and deliberation.

-----Original Message-----
From: fjgeorge96 gmail.com fjgeorge96 gmail.com
Sent: Tuesday, May 11, 2021 4:17 AM
To: Baker, Jill JBaker washco-md.net
Subject: 1148 unit development

WARNING  This message originated from an External Source. Please use proper judgment and caution when
opening attachments, clicking links, or responding to this email.
Any claims of being a County official or employee should be disregarded.

Good Morning Mr Baker,

I am a concerned resident of the Hamptons on Mt Aetna Road.  An addition of units of that magnitude  will increase
the volume of traffic and traffic accidents.

Please bear in mind that Mt Aetna rad does not have the infrastructure to handle such traffic. My Aetna is  a Country
two-lane road which will be tremendously impacted by such an increase of approximately 8000 cars. The residents
of the Hamptons will have difficulty leaving the Community to get on Mt Aetna especially with no traffic lights
amid the increase.

Please reconsider the size of such a development. The initially proposed 570 units would be the best option though it
might increase traffic.

Thanks for considering my input.

Sent from my iPhone



From: Bake , ill
To: o n day

c: Ecka d, De a 
Subject: RE: e  Development on Mt Aetna Rd
Date: Monday, May 10, 2021 :55:15 AM

Thank you for your comments.  They will be entered into the official record of the case and will be forwarded to the
Planning Commission for their review and deliberation.

-----Original Message-----
From: john day john.f.dayiii gmail.com
Sent: Saturday, May 8, 2021 3:05 PM
To: Baker, Jill JBaker washco-md.net
Subject: New Development on Mt Aetna Rd

WARNING  This message originated from an External Source. Please use proper judgment and caution when
opening attachments, clicking links, or responding to this email.
Any claims of being a County official or employee should be disregarded.

To whom it may concern,

I am adamantly opposed to the rezoning of these properties. The impact on the rural nature of this side of
Washington County will be devastating. Our local schools in these districts are already full during normal years and
cannot handle the additional load. Our county is a rural county and we should protect our green spaces as much as
possible. Increasing the housing in this area will lead to far more traffic congestion than this area can handle to
include especially the intersection of Dual Highway and Robinwood Drive.

Instead of developing these green spaces, maybe the county should look at refurbishing or replacing the already
vacant structures that are in the county. Like The old Sears building that has been vacant for more than 30 years.

Sincerely,

John F Day III

Beaver Creek, MD

Sent from my iPhone



From: Bake , ill
To: te y cantne

c: Ecka d, De a 
Subject: RE: Rock Planned nit Development Re oning o  R 21 00
Date: Monday, May 10, 2021 :54:27 AM

Thank you for your comments.  They will be entered into the official records and will be forwarded
to the Planning Commission for their review and deliberation.
 

From: terry.cantner <terry.cantner@myactv.net> 
Sent: Saturday, May 8, 2021 6:14 PM
To: Baker, Jill <JBaker@washco-md.net>
Subject: Rock Planned Unit Development -Rezoning No. RZ-21-003.
 

WARNING!! This message originated from an External Source. Please use proper judgment and
caution when opening attachments, clicking links, or responding to this email.
Any claims of being a County official or employee should be disregarded.

 
My name is Terry Cantner, I live on Parkwood Dr Off Mt Aetna road. I am writing in opposition to the
above identified development zoning change. Adding that amount of traffic(8,000 vehicles daily) to
Mt Aetna Rd is a terrible idea. Access to the county park on the opposite side of the road would
become almost impossible from our development. Many residents walk their dogs in the park &
children cross to use ball field. Additionally water pressure has declined since I moved here, I can't
imagine the effect that many people would have. Our property values for these neighborhoods
would certainly drop with the rental units. The intersection at Mt Aetna & Robinwood is not
adequate for the traffic & access to i-70 in the opposite direction involves an unimproved stretch of
Mt Aetna to the traffic roundabout of Md-66, hardly acceptable. I haven't even mentioned schools,
emergency services, open space, etc. 
 
Please deny this rezoning request.
 
 
Sent from my T-Mobile 5G Device
 



From: oe coleman
To: Planning Email
Subject: Re e ence t e inc ease esidential density in t e Black Rock P D
Date: Tuesday, May 25, 2021 4:41:  PM

WARNING  This message originated from an External Source. Please use proper
judgment and caution when opening attachments, clicking links, or responding to this
email.

Any claims of being a County official or employee should be disregarded.
Good Afternoon

I am opposed to the rezoning of Black Rock Residential Planned Unit Development.

I am a 20 year resident of Washington County, I am a home owner and I vote.

The rezoning is not compatible with the existing neighborhood and will greatly impact the
existing infrastructure.

Many drivers use a short cut from Mt Aetna to Dual highway by using Fair Meadows Rd.  It
has become a speed way and would be even worse with this proposed rezoning.  The posted
limits of 25 MPH are not enforced with traffic zipping by at well over 35 MPH and young
children playing in the front yards.

Mt Aetna is not much better with posted limits of 35 MPH and cars and trucks going over 50.
Enforcement is lax and with this proposed huge increase of traffic, I cannot see any better
outcome.

As far as the intersection between Mt Aetna road and White Hall road, only one of the four
branches can handle any kind of traffic.

That part of the county is a wonderful rural setting with either large farms or houses which are
on multi acre plots of land.  Packing hundreds and hundreds of homes suggested by the
rezoning will totally change the character of that part of the county and I am opposed to it.

Thanks for your time and consideration of my comments.

Joe Coleman

467 Thames St

Hagerstown MD 21740



From: a y Batey
To: Planning Email
Subject: Re oning ase o R 21 00
Date: Monday, Ap il 26, 2021 12: 7:2  PM

WARNING  This message originated from an External Source. Please use proper
judgment and caution when opening attachments, clicking links, or responding to this
email.

Any claims of being a County official or employee should be disregarded.
We strongl  o ect to the ro ose  Re oning ase No. R 21 003.  The current oning limit o  2.7 units
er acre is alrea  too ense.  To increase this ensit  oul  have an a verse im act on neigh oring
ro ert  o ners .

Thank ou

Gar  ate
20809 t. etna R

agersto n  21742



From: a ol und at
To: Planning Email
Subject: Black Rock
Date: ednesday, Ap il 21, 2021 12:05: 2 PM

WARNING  This message originated from an External Source. Please use proper judgment and caution when
opening attachments, clicking links, or responding to this email.
Any claims of being a County official or employee should be disregarded.

Hello. I am currently a resident of BAE next to black rock. We are totally opposed to the new rezoning request for
the huge area by us. Mount Aetna simply cannot handle the traffic, which is already hellacious most days, and such
a danger as people fly up and down the road. Emergency vehicles would be even longer to respond in that area,
especially in our already taxed emergency response system. The water company cannot provide access to enough
water to fight fires already in this area and the hydrants are mostly useless. Imagine a huge fire that isn’t controlled,
could easily take out a large area of homes.
The hospital itself is already pushed to the limits most days without another 40k residents. The local school system
would have trouble. The residents that currently live here would likely face rezoning and be forced to either pay for
private or homeschool our children, as we moved here to avoid south and north.
We all know the sewage in this area is broken, as evidenced by the large amount of crews out weekly for the sewer
pumps. Can they really handle even more volume of waste water?

Please say NO

Carol Kundrat

Sent from my iPhone



From: Mi damadi, De o a  Ann
To: Planning Email
Subject: Dan Ryan Re oning nea  Black Rock  R 21 00
Date: ednesday, Ap il 21, 2021 1: 7:40 AM

WARNING  This message originated from an External Source. Please use proper
judgment and caution when opening attachments, clicking links, or responding to this
email.

Any claims of being a County official or employee should be disregarded.
Dear Planning and Zoning Commission,
I would also like to add to the concerns of the Black Rock Community since this will impact
all of us off of Mount Aetna Road East, Edgewood and Robinwood Drives. 
It has always been my opinion that developers should pay for the additional toll on
infrastructure and such that will be used. For years, Frederick County imposed an impact fee
on every new home built that of course the builder passed onto the buyer. This was
recommended to Washington County 20 years ago.
In anticipation of any developments off of Mount Aetna Road East, Mount Aetna Road and
the section of Edgewood Drive between Mt Aetna and Rt 40 should be upgraded to
accommodate the extra traffic BEFORE there are twice as many cars using it to be blocked off
to single lane while fixing it. This not only affects those already living in neighborhoods off
Mount Aetna Road, those that will be moving in, access to Regional Park, access to Black
Rock Golf, but also will delay traffic to Meritus, Urgent care and HCC.
Utilities need to be extended and upgraded to handle the extra load IN anticipation of the need
not after the fact. (Currently we cannot even get decent Internet out here due to Antietam’s
monopoly and we are not in city limits.)
The impact fee would also go towards schools and other services in preparation. 
After living here for 30 years, could we finally plan ahead for smooth transitions?
Sincerely concerned,
Deborah Mirdamadi
11300 Eastwood Drive
Hagerstown, MD 21742
240-313-0880

Get Outlook for iOS



From: Bake , ill
To: Ecka d, De a 
Subject: : R 21 00  Black Rock P D Map omments
Date: Monday, May , 2021 :17:25 AM

Please add these to the existing comments for Black Rock.  Thanks.

-----Original Message-----
From: Hart, Krista khart washco-md.net
Sent: Monday, May 3, 2021 8:07 AM
To: Michelle Lane mleggieri.lane gmail.com
Subject: RE: RZ-21-003 Black Rock PUD Map Comments

Thank you for contacting the Board of County Commissioners; this response will serve as confirmation that your
message has been received.

Thank You,
Krista l. Hart
County Clerk
100 West Washington Street
Suite 1101
Hagerstown, MD 21740
240.313.2204
www.washco-md.net

-----Original Message-----
From: Michelle Lane mleggieri.lane gmail.com
Sent: Friday, April 30, 2021 6:43 PM
To: &County Commissioners contactcommissioners washco-md.net
Subject: RZ-21-003 Black Rock PUD Map Comments

WARNING  This message originated from an External Source. Please use proper judgment and caution when
opening attachments, clicking links, or responding to this email.
Any claims of being a County official or employee should be disregarded.

Good evening,

My husband and I are writing with vehement opposition to the proposed change in zoning for the two parcels off of
Mt. Aetna near Black Rock. There are numerous red flags that clearly indicate that this significant increase in
proposed density and unit type is unacceptable for this area.

The analysis of the school capacity, which is already very concerning, doesn’t take into account the planned
development that is already occurring in Smithsburg (i.e., Cloverly and Mountain Shadows). We moved from the
town of Smithsburg to the Mt. Aetna area last year because we were unhappy with the growth in the town of
Smithsburg, but we wanted to remain in the school district. Adding 1150 units will surely result in redistricting that
will negatively impact the existing communities.

The roads in this area are absolutely not intended to support such high volume. Mt. Aetna from Whitehall to Rt. 66
is a narrow, winding farm road that already sees a lot of traffic and speeding vehicles that cut through from 70 to



Robinwood. The active farm at the corner of Mt. Aetna and Whitehall Rd. routinely herds their cattle across Mt.
Aetna.

Townhouses and apartments are not the least bit in line with existing communities in this area. Comparing these
parcels to the communities further down Robinwood that are surrounded by commercial properties is an apples to
oranges comparison. The homes in this area are almost entirely single family homes and are on decent to fairly large
sized lots. Building high density, cheap housing will significantly decrease the property values of the surrounding
area and will do nothing to improve the Hagerstown area, which already struggles with poverty and drugs.

We moved to Washington County from Frederick County eight years ago because the rural area appealed to us. Yet,
Washington County seems to have an interest in developing every square inch of land available to the maximum
extent possible. If this continues, there will be no reason to choose Washington County over Frederick County.

As officials elected to represent for our best interests, we implore you and the planning/zoning commission to
seriously consider the negative impact that this dramatic change in zoning would have on our schools, roads,
utilities, emergency services, environment, and quality of life. Denying this unreasonable request is a no-brainer.

Sincerely,

Michelle and Adam Lane
Hartle Dr.
Hagerstown, MD









From: Bake , ill
To: illiam Mc ove n

c: Ecka d, De a 
Subject: RE: Mount Aetna Rd Development
Date: Monday, May 10, 2021 :5 :26 AM

Thank you for your comments.  They will be included in the official record of the case and forwarded to the
Planning Commission for their review and deliberation.

-----Original Message-----
From: William McGovern bgmcgovern icloud.com
Sent: Sunday, May 9, 2021 1:34 PM
To: Baker, Jill JBaker washco-md.net
Subject: Mount Aetna Rd Development

WARNING  This message originated from an External Source. Please use proper judgment and caution when
opening attachments, clicking links, or responding to this email.
Any claims of being a County official or employee should be disregarded.

I stand strongly in opposition to the proposed PUD off Mount Aetna Rd.  The proposal doubles the density of the
original approval.  The roads, water and sewer infrastructure, and schools are not capable of handling this additional
load.  We already have water pressure problems in the area and this PUD, if approved, will only make it much worse

I support the original proposal of 595 units.

William L McGovern
20001 Boxwood Cir (Brightwood Acres East) Hagerstown, MD 21742

A Coronavirus-free message sent from my iPhone



From: Mi damadi, De o a  Ann
To: Planning Email
Subject: R 21 00  Black Rock P D
Date: ednesday, Ap il 2 , 2021 2:5 :46 PM

WARNING  This message originated from an External Source. Please use proper
judgment and caution when opening attachments, clicking links, or responding to this
email.

Any claims of being a County official or employee should be disregarded.
Dear Planning Commission,
I would like to put in formal request that the developer must upgrade all infrastructure and
such prior to building new homes in the undeveloped land of Black Rock and nearby off of
Mount Aetna Road East.
Few years back a home caught fire in Black Rock community and when the fire company
went to use the hydrant there was not water to use properly. As result the home completely
burned. Fortunately all the residents escaped safely. But this could have been much worse.
If utilities, road widening and rebuilding ( to handle construction equipment in only one lane),
access that does not go thru Sasha Lane, fund to help with load on schools and other services
are required for developer to help with the burden, it will be smoother transition for everyone (
including mew residents of PUD) and less expense to you all.
Impact fees in place like in Frederick would help with these such issues for future.
Sincerely,
Deborah Mirdamadi
11300 Eastwood Drive
Hagerstown MD 21742
240-313-0880

Get Outlook for iOS



From: is Leite
To: Planning Email
Subject: R 21 00
Date: Tuesday, Ap il 20, 2021 5:2 :  PM

WARNING  This message originated from an External Source. Please use proper
judgment and caution when opening attachments, clicking links, or responding to this
email.

Any claims of being a County official or employee should be disregarded.
My home is a border property - 11304 Day Break Court - with this planned development.
They are looking to place multiple tenant dwellings - townhomes specifically - directly behind
my home. This development is going to drastically lower our water pressure and availability in
the Robinwood / Mt Aetna area. It will increase traffic DRASTICALLY (this is about akin to
adding 1  of the entire county population in a very small space, accessible only by two small
roads, onto Mt. Aetna road?  And I am incredibly concerned that this will lower the
resale value of my home as an immediate result of the development being approved.

The developers have been processing the property already as if they’ve already been approved.
There are heavy machines, tractors and trucks behind my home daily for 12 hours straight.
They were illegally burning (I called emergency services to ask if they’d notified of a burn
multiple times), and they are more than doubling the initially expected units with this request.

I’m not alone in my concerns. And approving this development is a bad idea for our
community.

Chris Leiter



From: Pat ice allace
To: Planning Email

c: Dave i kman
Subject: Black Rock Estates P D  Divide lp
Date: Tuesday, Ap il 27, 2021 10:50: 1 AM

WARNING  This message originated from an External Source. Please use proper
judgment and caution when opening attachments, clicking links, or responding to this
email.

Any claims of being a County official or employee should be disregarded.
Good day,
Attached please find where a Hagerstown emergency access through street was blocked off to
separate the individual homes from the private development. This street is Altantic Drive in
Hagerstown, MD, evidence that this problem is not unique. Thanks.

Patrice Wallace
BRE Homeowner



From: p yo ot e s
To: Planning Email
Subject: Black Rock P D R 21 00
Date: T u sday, Ap il 2 , 2021 : 1:54 PM

WARNING  This message originated from an External Source. Please use proper
judgment and caution when opening attachments, clicking links, or responding to this
email.

Any claims of being a County official or employee should be disregarded.
I am a farmer at 20653 Mt. Aetna Road.  We have a pasture on
the other side of the road. Everyday we have our cattle cross over
the road to this pasture.  With this many people living next door
to us, we would never be able to have this pasture in use.  I would
like to see more single family homes built next to us not
condominiums as planned.  I attended the other meeting about
this years ago, when condominiums were planned.  I opposed it
then and I oppose it now.  Condominiums do not go with the
landscape.  Up and down Mt. Aetna Road are only single family
homes.  YOU need to keep it that way.



From: Bake , ill
To: Ecka d, De a 
Subject: : Re oning o  Mt Aetna Re e ence R 21 00
Date: Monday, May , 2021 1: :12 PM

Another Black Rock comment.  Thanks.
 

From: Laura Elmohandes <eastbvgirl@gmail.com> 
Sent: Monday, May 3, 2021 10:34 AM
To: Baker, Jill <JBaker@washco-md.net>
Subject: Fwd: Rezoning off Mt Aetna Reference RZ-21-003
 

WARNING!! This message originated from an External Source. Please use proper judgment and
caution when opening attachments, clicking links, or responding to this email.
Any claims of being a County official or employee should be disregarded.

 

 
 

May 2, 2021
 
To:  Planning and Zoning Department of Washington County
 
Dear Ms Baker et al;
 
We are writing concerning the Dan Ryan development currently zoned for 595 units.  They are vying to
increase the approved amount of units to nearly double that.  As a neighbor to that development we would
like to present why it is ill-advised.
 
We live in the back of Brightwood Acres East, a long-established neighborhood with a green-space behind. 
Not only is it currently undeveloped but it is the home to deer, wild turkeys, rabbits, and many birds.  The
underbrush & many trees there are a safe haven for these creatures that frequently amble into our yard. 
The birds, whose population has already decreased to a 1/3 of what it was in our country due to
development just like this— they have no habitat in which to flourish.  
 
Furthermore, while we have had 20 years of sitting on our deck to enjoy the flora & fauna, the construction
& then occupation of such a huge development will forever alter our peace & privacy.  There will be noise of
many occupants and light pollution from the many lights in their parking areas.  
 
While we understand the need for growth and development, we plead with you to keep the zoning as is to
protect the natural state of our county to a degree.  Even larger cities allow for natural spaces.  Having
this “wild area” behind us is one reason we settled in this house & this city.  Please consider our plea & tell
Dan Ryan they need to preserve the land so the natural denizens can also have their space.  
 
Thank you for your time.  We write this in good faith in your judgement.



 
Sincerely;
 
 
Ali & Laura El-Mohandes
 
https://science.sciencemag.org/content/366/6461/120
https://www.cbsnews.com/news/nature-up-close-the-massive-decline-of-bird-populations/



From: Reede 61
To: Planning Email
Subject: P oposed Development o  Mt Aetna
Date: ednesday, Ap il 2 , 2021 :24:00 AM

WARNING  This message originated from an External Source. Please use proper judgment and caution when
opening attachments, clicking links, or responding to this email.
Any claims of being a County official or employee should be disregarded.

This email is to notify you of our concerns AGAINST the proposed development off Mt Aetna Rd beyond Black
Rock Estates. This proposed development of 1,148 units would greatly impact the amount of  traffic by nearly 8,000
additional cars.  The intersection at Mt Aetna  and Robinwood can be atrocious in the morning with the current
amount of housing units we already have off this road.  Traffic backs up from the light at Robinwood medical
center for the people going to work and the people attending Hagerstown community college.  Many many accidents
happen daily because of the congestion at that intersection.
Another major factor is that this stretch of  road consists of  hills and blind spots for someone to pull  in or out of the
proposed development onto Mt Aetna.
Many people in surrounding areas of this proposed development already have very low water pressure issues. One
family living In Black Rock Estates has already had to  purchased a tank for in the basement to help with the low
water pressure issues.
All of the Legitimate concerns listed above should be enough for the zoning board to say “NO”
to the proposed development of 1,148 units.

Sandy and Ted Reeder
502 Fair Meadows Blvd
Hag Md 21740



From: cott lson
To: Ecka d, De a 
Subject: Re: Black Rock Estates P D
Date: Tuesday, Ap il 27, 2021 10:16:01 AM

ttac me t : image001 png

WARNING  This message originated from an External Source. Please use proper
judgment and caution when opening attachments, clicking links, or responding to this
email.

Any claims of being a County official or employee should be disregarded.
Once other build is that most likely the addition of the proposed homes would necessitate
redistricting as Greenbrier Elementary and Boonsboro MS/HS could not handle the additional
students.

The families living in Brightwood Acres may be forced to switch schools which would not be
desirable.

Sent from Yahoo Mail for iPhone

On Tuesday, April 27, 2021, 10:11 AM, Scott Olson sltkolson yahoo.com  wrote:

Thank you

Sent from Yahoo Mail for iPhone

n Tues a  ril 27  2021  10 08  ckar  e ra S. eckar ashco
m .net  rote

Thank ou or our rom t res onse.  ill make sure that our
comments are ma e art o  the recor .

e ra S. ckar
ministrative ssistant

Washington ount  e t. o  lanning  oning
100 W. Washington Street  Suite 2600

agersto n   21740
240 313 2430

**In accordance with direction provided by the Governor’s Office related to
current COVID-19 events, I am working remotely indefinitely. Email
correspondence is encouraged as phone messages may not be returned until



our offices are reopened. I apologize for any inconvenience and assure you
our Department is working diligently to continue the highest level of service
possible during this pandemic event. Thank you**

From: Scott lson sltkolson ahoo.com  
Sent: Tues a  ril 27  2021 10 05 
To: ckar  e ra S. eckar ashco m .net
Subject: Re  lack Rock states U

W RN NG  This message originate  rom an External Source.
lease use ro er u gment an  caution hen o ening

attachments  clicking links  or res on ing to this email.
n  claims o  eing a ount  o icial or em lo ee shoul  e
isregar e .

 o not ish to s eak.  as ust stating that  as against the
lack Rock states ra i  e ansion.

The increase  tra ic on t. etna an  Ro in oo  oul  e horri ic
as Ro in oo  is alrea  e tremel  us  es eciall  uring rush
hours.

With the recent hos ital e ansion  our area cannot han le the
a itional eman s that a communit  o  the ro ose  si e coul
han le.

m sure the a itional ater an ire services nee e oul  e
ta e   the a itional eman .

est Regar s

Scott lson
11203 ark oo  r

Sent rom ahoo ail or i hone

n Tues a  ril 27  2021  9 57  ckar  e ra S.
eckar ashco m .net  rote

We have receive  our re uest to artici ate in the
re oning u lic in ormation meeting or lack Rock

states U  on on a  a  3  2021. We ill e
sen ing ou oom meeting etails the a ternoon o

ri a  ril 30th .  To clari  the meeting artici ation
orm ou ille  out is our re uest to s eak uring the
u lic meeting.  ou o not ish to s eak uring the
u lic meeting  PLEASE let us kno   9 00 a.m.

on ri a  ril 30th. This meeting ill e streame  on
the ount  ommissioner s ouTu e channel



htt s . outu e.com channel U T 850W vge 6
n g  an  a link ill e oste  rior to the start o  the
meeting on the ommissioner s ace ook as ell
htt s . ace ook.com Washington ount .

Social me ia comments are not monitore  uring the
meeting nor are the  ormal recor  comments. The
recor  ill remain o en a ter the meeting i  ou ish to
make ormal comments via mail or email.

ue to the num er o  eo le that have signe  u  to
artici ate s eak  uring the meeting  e are asking

that each erson PLEASE limit our comments to
no more than 3 minutes. n  revious ritten
comments sent  letter or email are rovi e  to

lanning ommission mem ers rior to the meeting
are alrea  inclu e  in the recor  or this re oning. The
recor  ill remain o en an  ritten comments ill
continue to e acce te  via mail to  Washington

ount  e t. o  lanning  oning  100 W.
Washington Street  Suite 2600  agersto n  
21740 or via e mail to ask lanning ashco m .net
ollo ing the u lic meeting.

e ra S. ckar
ministrative ssistant

Washington ount  e t. o  lanning  oning
100 W. Washington Street  Suite 2600

agersto n   21740
240 313 2430

**In accordance with direction provided by the Governor’s
Office related to current COVID-19 events, I am working
remotely indefinitely. Email correspondence is encouraged as
phone messages may not be returned until our offices are
reopened. I apologize for any inconvenience and assure you our
Department is working diligently to continue the highest level of
service possible during this pandemic event. Thank you**



From: illiam t yke
To: Planning Email
Subject: Re oning ase o  R 21 00
Date: iday, Ap il 2 , 2021 4:01:14 PM

WARNING  This message originated from an External Source. Please use proper judgment and caution when
opening attachments, clicking links, or responding to this email.
Any claims of being a County official or employee should be disregarded.

Mrs. Baker,
I writing in regards to the case above, as a resident living directly across from this proposed development. I am sure
you will have dozens of neighbors complaining that their property values will significantly drop with a development
this large going in nearby, so I won’t even both you  with that comment. My 3 main concerns over this development
are as follows:

1. Safety/Traffic - 1148 units is more than the entire number of homes on or off of Mount Aetna Road. That is more
homes that the developments of Black Rock, Brightwood East, Greenwich Park, and The Hamptons COMBINED.
With the average home having 2 cars, that will mean close to 2500 ADDITIONAL cars on Mount Aetna Road every
day. When you consider most of these residents will likely be working east of Hagerstown, in Baltimore,
Washington or Frederick, that means half of that traffic will be going  east on Mount Aetna Road towards Rt. 66 to
catch Interstate 70 east. The section of Mount Aetna Road between Whitehall Road and Rt. 66 is very narrow, has
no shoulder and contains one “S” turn and two blind hills. Is the county ready for the lawsuits that will follow due to
that road not being widened?

2. Over a decade ago, a large development was proposed on this parcel and it was determined that the water pressure
was already too low in Black Rock Estates to provide fire fighters to ability to safely address fires in that area. No
upgrades to the water lines have been done, so there  is still not adequate pressure to handle another 1148 units.

3. At my home at 20533 Mount Aetna Road, we have a blind hill just west of our driveway. At least once a week,
we have a close call with a car speeding over that hill. If 2500 additional cars are added to that road per day, it’s
only a matter of time before we are hit pulling out of the driveway. If the county is not prepared to cut the road
down, to eliminate this blind hill, they would be liable if an accident occurs.

Thank you for your time.

Bill Stryker
ultrastryk yahoo.com



       11009 ark oo  rive
       agersto n     21742

       a  11  2021

s. ill aker  irector
Washington ount  lanning ommission
100 W Washington Street  Suite 2600

agersto n     21740

Re erencing R 21 003

ear s. aker

Thank ou or the o ortunit  or agersto n home o ners to s eak out against an R an 
Grou s RG  re uest to ou le the ensit  o  their lanne  Unit evelo ment U  rom 
505 resi ences  to 1 148.  Those o  us ho care a out ho  Washington ount  han les its 
gro th are counting on ou an  the lanning commission to make ecisions ase  on hat is 
est or current and future resi ents.

The most visuall  o vious concern is that t etna Roa  Sasha lv an  even 
Ro in oo  rive are not a le to accommo ate the tremen ous increase in tra ic that 

ill take lace ith this evelo ment.

 U  ith the volume an  t e o  housing RG is lanning ill un ou ta l  increase 
local crime rate  in a count  that alrea  struggles ith rug use an  crime.

The alrea  stretche  count school s stem ill e challenge  in a manner that ill 
urther ecrease the cali er o  e ucation stu ents receive  making Washington ount  a 

less esira le lace or amilies to resi e.

The ater an  ire services hich are currentl  over ta e  the gro th that has 
ha ene  in this area  ill not e a le to kee  u  ith the a itional eman  1 000  
ro erties.

an R an sa s the  are tr ing to make housing a or a le.  The  o this uil ing as man  
homes that the  can s uee e in a given area that are i icult an e ensive  or the home 
o ners to maintain. 

t oul  e irres onsi le or the Washington ount  lanning ommission an  the ount  
ommissioners  to allo  RG to move or ar  ith this e an e  evelo ment.  Gro th is 

inevita le  ut ho  it is manage  nee s to e thought out ith care an  eli eration  thinking 
o  the uture or  eo le ho call Washington ount  their home.

Sincerel

laine S ies



























































































From: illiam t yke
To: Planning Email
Subject: Black Rock P D Development
Date: Tuesday, eptem e  14, 2021 :17:14 PM

WARNING  This message originated from an External Source. Please use proper judgment and caution when
opening attachments, clicking links, or responding to this email.
Any claims of being a County official or employee should be disregarded.

Jill,
I am writing in opposition to this proposed change to 1,148 units. I live at 20533 Mount Aetna Road, and will be
almost directly across from the entrance of this development. In addition to the obvious issues with water pressure
and school overcrowding, my biggest concern is the additional traffic on Mount Aetna Road. In addition to the
backup this will create at Robinwood Drive, the narrow section of Mt. Aetna Road from White Hall Road down to
the circle on Rt. 66 really needs to be looked at. I would guess that 50  of the residents of this development will be
working in Washington, Baltimore or Frederick, and will be traveling this stretch of road every morning and
evening. This stretch of Mount Aetna Road has 2 sharp curves, 3 blind hills, and has NO SHOULDER. I am not
sure how this stretch of road could even be widened because many of the homes already have very shallow front
yards. Obviously, we are also concerned about the huge drop in value that our home will take with a small city being
built over the next 15 years right across the street. That’s 15 years of construction that will kill our homes values. If
approved, we would expect a significant drop in our property taxes.

Thank you for your consideration of our concerns.

Bill Stryker
ultrastryk yahoo.com



Mr.  Mrs. Danny and risty Grove 

20502 Shaheen Ln. 

Hagerstown, MD 21742  

September 5, 2021 

Board of Washington County Commissioners 

100 W. Washington Street 

Room 1101 

Hagerstown, MD. 21740 

Attn: rista Hart

Re: Planned Unit Development RZ-21-003 

Dear County Board of Commissioners, 

Today, We are writing you to voice our adamant opposition to Rezoning Proposal RZ-21-003. 
We live in As residents of Black Rock Estates and our property is located in an area that directly 
impacted by the proposed buildingPlanned Unit Development. The field directly behind our
home property line is set to be lined with new homes, townhomes, and apartment buildings all 
within our line of view.  

First, it is clear that Mount Aetna Road, Sasha Boulevard, Whitehall Road, and other 
surrounding roads are not designed to support the additional traffic volumes with an estimated 
rate of 8,000 additional vehicle trips daily, as stated by Dan Ryan Builders. Many local residents 
including children walk, jog, and bike along these roads that are already dangerous for 
pedestrians due to the increased traffic from the Hamptons, Greenwich Park, and other 
surrounding communities. A development of this sheer magnitude will absolutely further impact 
the safety of not only pedestrian traffic, but also motorists who are attempting to enter and exit 
the current communities. A tremendous amount of work would need to be done to expand the 
roadway infrastructure to safely and efficiently support the increased traffic volumes that would 
result from any new community.  Is the county financially prepared to pick up the “tab” for such 
a roadwork project, including the stretch of hilly road between the Whitehall Road and the 
roundabout at Route 66  We assure you that the builder does not plan to resolve these issues 
regardless of the negative impacts to safety, quality of life, and efficiency of daily commuting.  

As you are probably already aware, water pressure is quite a problem where we live. A house in 
the development (on Shalom Lane) burned down about 10 years ago because firefighters could 
not get enough water to the home. Additionally, the fire in an apartment building in Woodbridge 
Apartment, where a building burned to the ground due to inadequate water pressure, directly
impacted our homes here in Black Rock a few years ago. We literally had no water in the Black 
Rock Estates community during the evening the fire was being fought because all the water was 
going to fighting the fire a few miles away. This poses a significant safety hazard and highlights 
the inadequate water supply to an already taxed infrastructure. On a daily basis, water from our 
faucets within Black Rock Estates has an inadequate amount of pressure to sustain activities such 



as showering, washing dishes, and other daily necessities. The problem has not been rectified in 
the 11 years we have resided in this community. Even adding 595 units (the original PUD 
proposal) would have a significant and detrimental impact on Black Rock Estates and the 
surrounding neighborhoods that cannot be ignored nor easily remedied. 

Another unanswered question that has been brushed aside by the developer is the impact any 
future development, if approved, will have on our local public schools. Greenbrier Elementary 
and Ruth Ann Monroe Primary cannot lawfully accommodate more students. Since the 
Washington County Board of Education approved a budget in 2020 that states no new schools 
will be built for at least ten years, it does not seem remotely feasible to add even 595 dwellings 
to the immediate area, let alone 1,140   

Black Rock Estates is a highly desirable neighborhood in the county. The homes here are unique 
and they are constructed with at least 90% brick or other premium materials (stucco or stone) on 
all sides. If this PUD is approved, property values in our neighborhood will plummet due to 
incomparable dwelling types being build right up against our homes. This detracts from the 
overall desirability of the neighborhood.  

Finally, the fields behind the entirety of the Black Rock Estates community and surrounding 
neighborhoods are home to a variety of wildlife, ranging from deer, black bears and coyotes to 
rare ones, like red-tailed hawks and bald eagles. Our son was able to capture one of the eagles in 
flight above our backyard, as well as red-tailed hawks. Developing this land is going to destroy 
the natural habitat for hundreds of animals who call these fields their homes. We plan to reach 
out to the U.S. Fish and Wildlife Service (or other conservation authorities) to report this 
situation to ensure wildlife is protected and not destroyed.   

Thank you for taking the time to read this letter. We urge you to vote in opposition to Planned 
Unit Development RZ-21-003. Not only that, we urge you to reconsider the originally approved 
595 units, approved 17 years ago, as we do not believe any further development of the area 
behind and adjacent to Black Rock is wise for the county.   

Sincerely, 

Danny and risty Grove 

 



From: Anita T omas
To: Planning Email
Subject: RE: Planned nit Development R 21 00
Date: ednesday, eptem e  15, 2021 : 4:12 AM

WARNING  This message originated from an External Source. Please use proper
judgment and caution when opening attachments, clicking links, or responding to this
email.

Any claims of being a County official or employee should be disregarded.

Re: Planned Unit Development RZ-21-003

To Whom It May Concern,

I’m writing this letter to express my strong opposition to the Planned Unit Development RZ-
21-003. There are multiple reasons as to why this a terrible plan for our area of Hagerstown. I
shall attempt to outline some of them here.

Firstly, I want to mention the amount of traffic this PUD would generate along Mt Aetna Road
and the subsequent roads that intersect with it. It was estimated by the developer using old
data they collected in 2002 that traffic trips along Mt Aetna road would increase to from 4,592
trips per day to 8,109 trips per day as a result of the increase from 595 (2002) dwellings to
1,148 dwellings. I suspect this is quite an underestimation as the PUD has almost doubled and
we are 20 years later with many more cars per homes. These local roads will not be able to
handle this kind of traffic increase. There is virtually no way to widen the roads and add traffic
lanes beyond the short stretch of Mt Aetna Road between Robinwood Drive and White Hall
Road.

This brings me to the point of how dangerous it already is on the stretch of Mt Aetna Road
between White Hall Road and Route 66. There have been many occasions that I have almost
been wiped out by a large vehicle or truck flying around the blind curves and straddling the
lanes. This is a regular occurrence on this part of the road. It is currently unsafe and there is no
way to widen this portion of Mt Aetna Road. I have blown out 2 tires as a result of vehicles
cresting the hills on White Hall Road and them being almost in the center of the road. On both
occasions I was run off the road and into a ditch. 



I also want to mention the terrible plan of where the proposed new exit road from this PUD
will intersect with Mt Aetna Road. It is planned just below the crest of a hill. People driving in
the morning over this hill struggle seeing as the sun is often in their eyes. I know this because I
run in the shoulder of this road and have had a few near misses because drivers are blinded by
the sun and can’t see. If this proposed road is built with the exit at this point there will be some
terrible accidents. Drivers never adhere to the 35 m/p/h speed limit and the police do very little
to enforce it. Cars regularly drive much faster.

As you are probably aware another issue that has never been resolved is the problem of water
pressure. One of our Black Rock Estates neighbors lost their house due to fire. When the fire
truck arrived they did not have enough water pressure to combat the fire and the house burned
down. This is a tragedy that should have been addressed years ago. How can this area deal
with another 1,148 homes and all their water needs?

I have lived in Black Rock Estates off Mt Aetna Road for around 12 years now. We have no
sidewalks but for the most part we feel safe taking walks on the road because we know most
of our neighbors. Children ride bikes and people are out walking dogs. There are only 2
entrances into the neighborhood and they are both off Mt Aetna Road. There is no through
traffic. It gives us a sense of safety because for the most part the only people who drive around
here, live around here. If this PUD is allowed we will see a major amount of traffic in our
neighborhood. The residents of the new PUD will use Sasha Boulevard and any of the
connecting roads in our neighborhood to get in and out of their neighborhood. Black Rock
Estates will no longer have a calm sense of tranquility as it does now and walkers, runners,
children riding bikes will be at greater risk of being injured by a car.

We have a beautiful neighborhood with stately brick homes, well kept sprawling lawns and
established trees. Our neighborhood flows seamlessly into the farmland to the east of us and
the golf course to the south of us. It would seem that years ago the county plan was to have
density decrease towards the farmlands. This PUD will do the exact opposite and in my
opinion will be an eyesore to this currently beautiful part of Washington County. The
closeness of the structures proposed and the materials to be used will be in stark contrast to
any of the homes along Mt Aetna Road. I believe they will lower the value of all other homes
in this area.

If you were to approve this PUD you would be doing a great disservice to the tax paying
residents all along Mt Aetna Road and beyond. It makes no sense to develop the land in such a
way and would create infrastructure stress that cannot be resolved.

Please consider my concerns and the concerns of my neighbors. I don’t personally know
everyone along Mt Aetna Road but I have discussed this PUD with many people in the area
and I have not yet found one person in favor of it. In fact, all those I’ve spoken to are



vehemently opposed to it.

Sincerely,

Anita Thomas, Resident

20310 Ayoub Lane
Hagerstown MD 21742






































































