




 WASHINGTON COUNTY PLANNING COMMISSION 
 ZONING ORDINANCE TEXT AMENDMENT 

REQUIRED APPLICATION MATERIALS CHECKLIST 

All materials must be clearly labeled 
Original plus 1 copy and one digital copy sent to 

 askplanning@washco-md.net of complete application package 

1. Application Form: A completed and signed application form. A copy of the proposed changes 
to the existing language must accompany the application.

2. Fee Worksheet and Application Fee: A completed Fee Worksheet must be submitted at 
the time application is made. If paying by check, please make checks payable to the 
“Washington County Treasurer”. If paying by credit card, the application must be accepted for 
completeness and initialized by the Department prior to accepting payment.  An invoice 
will be e-mailed to the applicant and must be paid prior to the deadline specified in the e-
mail. The rezoning process will not begin until payment has been received.

3. Justification Statement:  A written explanation of the reasons why the amendment is 
being requested, setting forth in sufficient detail to properly advise County officials as 
to the justification for the amendment. The justification statement must include the 
following:

i. Describe how the request is consistent with the County’s most recent 
adopted Comprehensive Plan; AND

ii. Provide a statement describing how the request is logical and appropriate.
4. Any other material facts that support the amendment.  2022 Petition; 2025 Petition

mailto:askplanning@washco-md.net


ZONING CODE TABLE NO. 3.3(1) 
TABLE OF LAND USE REGULATIONS 

(RURAL AREA USES) 
(Zoning Ordinance page 11) 

 
LAND USES A(R) EC P RV RB IM Intensity of 

Use 
P. Retail and Wholesale Trade        
Printing, blue printing, 
photocopying, and similar 
reproduction services 

N N N SE P N LOW 

Small Box Variety Store within 
1,000 feet of property with a 
historic designation or subject to 
a historic trust easement. 

N N N N P N HIGH 

Temporary or Seasonal Retail - 
provided that the area devoted to 
the use be 
limited to less than 2,500 sq. ft. 
and that the use on the premises 
occurs for at 
least 30 days and does not 
exceed 6 months within a 
calendar year 

SE E SE SE P N LOW 

 

ZONING CODE CHAPTER 28A (DEFINITIONS) 
(Zoning Ordinance pages 341 – 342) 

Signs:  
A name, identification, description, display, illustration or device which is affixed or represented directly or indirectly 
upon a building, structure or land and which directs attention to a product, place, activity, person, institution, or 
business. All signs must be located on the premises of the development so identified. 

 
* * * 

 
F. Sign Area: The cumulative area of all faces of a sign, including the advertising surface and any 

framing, trim, or molding; but not including the supporting structure. 
G. Sign Face: The area or display surface of any sign upon, against, or through which the message is 

displayed or illustrated on said sign. 
 
Small Box Variety Store:  

 
A store with 16,000 square feet or less gross square footage which sells assorted physical goods, merchandise and 
food and non-food products directly to consumers at an average retail cost of $15.00 or less. A small box variety 
store does not include a grocery store or convenience store. 

Small Wind Energy System: 

Means a single-towered wind energy system that: 
 

A. is used to generate electricity; 
B. has a rated nameplate capacity of (50) kilowatts or less; and 
C. has a total height of one hundred fifty (150) feet or less. 
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January 20, 2026 

Mr. John F. Barr, President, 
   Board of County Commissioners 
Mr. Jeffrey A. Cline, Vice-President 
Mr. Randall E. Wagner, Commissioner 
Mr. Derek Harvey, Commissioner 
Mr. Randal Leatherman, Commissioner 

RE: Request for Zoning Text Amendment 
Small Box Stores: Cascade Maryland 
JUSTIFICATION STATEMENT 

Dear President Barr and Commissioners: 

I am a resident of Cascade, where I live with my husband and two young children. For more than 
three years now, we have been fighting to keep a Dollar General from being built at 14403 McAfee 
Hill Road. The Board of Zoning Appeals approved a special exception for this use, concluding it is 
“functionally similar” to a grocery store. We seek your approval of a proposed Zoning Text 
Amendment (“ZTA”): (1) as a logical and appropriate clarification of the purpose and scope of the 
Rural Village zone; and (2) as consistent with, and in furtherance of, the goals of the County’s 2040 
Comprehensive Plan for Washington County, adopted on August 26, 2025. 

Multiple public officials have told me that they are unable to take up this ZTA while a pending court 
appeal is underway. As clearly explained in the legal analysis filed as Attachment One to this 
Justification Statement, the Commissioners have clear authority to consider and approve the 
requested ZTA while any court proceedings are pending.  

Failure to act would be a political choice by the Commissioners to reject my request for help – not a 
legal requirement. I remain highly concerned that the Commissioners’ continued reliance on this 
misplaced “legal argument” is a carry-over from legal advice offered previously by County Attorney 
Zacchary Kieffer. 

The Requested Zoning Text Amendment Is A Logical and Appropriate Clarification of the 
Purpose And Scope Of The Rural Village District. 

The proposed Zoning Text Amendment (ZTA) would prohibit a “small box variety store” on 
property in the Rural Village zone located within 1,000 feet of a historic district or a property 
protected by a historic trust easement (“Protected Area”). This is a narrowly written text amendment 
designed specifically to protect property within the Rural Village zone if it is proximate to 
historically designated or protected resources. While a Dollar-General-type store is not allowed in 
the Rural Village zone, the proposed amendment will eliminate any potential ambiguity by expressly 
protection While it is clear to me that Dollar-General-type stores are not allowed in the Rural Village 
zone, the proposed amendment will address any potential ambiguity, and clearly protect historic 
resources and the properties around them. 

The ZTA is intended to support the purpose clause of the Rural Village zone. The proposed use is 
entirely inconsistent with the purpose of the zone, as we have explained to the Board of Appeals and the 
Circuit Court. The purpose of the Rural Village zone is “to preserve the unique historic or rural 



2 of 7

character” of our community. Cascade has a unique historic character and a rural character deserving 
of protection, and we have been fighting for too long to ensure that those protection goals are 
enforced. 

My property, and the neighboring Dollar General site, are zoned Rural Village. We are across the 
street from the historic – and now revitalizing – Fort Ritchie. We provided the Board with a study 
confirming that Dollar General stores are highly likely to damage the business interests of existing 
grocery stores like Sanders Market - our local “mom and pop” grocery store - which has served 
Cascade for decades. By extension, a Dollar General would threaten the local grocery and other 
business ventures that have recently opened at revitalizing Fort Ritchie, including a small general 
store, a bakery, an apothecary, and soon a butcher and pick-your-own flower shop, and by extension 
eroding the financial viability of Fort Ritchie. There are already three Dollar General stores within 5 
miles of my home. We do not need another one. 

If built, the Dollar General would be directly across the street from Lake Royer and a highly visible 
eyesore from the Fort Ritchie property, especially from Lakeside Hall where weddings are routinely 
held and a recently announced boutique hotel that will support the Fort’s wedding events (and 
revenue. Like the rural, historic nature of Cascade, Fort Ritchie is a treasured historic resource 
deserving of protection). The hotel represents a significant additional investment in the local 
economy and merits protection. A Dollar General at the proposed location would be a deterrent to 
wedding parties seeking a truly historic, rural setting, further eroding the financial viability of Fort 
Ritchie. 

In addition to the damage to the rural historic nature of Cascade and the historic setting associated 
with Fort Ritchie that the proposed Dollar General would cause, it also would significantly devalue 
my home. During the Board of Appeals hearings, we presented an appraisal and expert testimony 
confirming that our house would lose in the neighborhood of $30,000 in value (as would my closest 
neighbor). This is because a Dollar General has the same negative effect on home values as 
convenience stores and liquor stores (both not allowed in the Rural Village zone). The Board agreed 
with our appraiser, and made a finding that the Dollar General, if built, would have this adverse 
impact on our home values. The adverse financial impact is undisputed. 

We appealed the Board’s approval to the Circuit Court for Washington County, which remanded the case 
to the Board. After the Board approved the Dollar General a second time and we appealed a second time, 
the Circuit Court again remanded the case to the Board. We and Outdoor Contractors, the special 
exception applicant on behalf of Dollar General, both appealed to the Appellate Court of Maryland, 
where the case is now pending. 

As is clear from the multiple court decisions, the Zoning Code needs clarification. Adopting the 
proposed ZTA will assist the courts, not confuse them.  

The Proposed ZTA Is Consistent With And Will Further The Goals Of The County’s Most 
Recent Comprehensive Plan 

This proposed amendment is consistent with and supportive of the Goals and Objectives set forth in 
the 2040 Comprehensive Plan for Washington County adopted on August 26, 2025 (the Plan), and, 
by extension, the purposes of the Rural Village zone as stated in Section 5D.0 of the Zoning 
Ordinance for Washington County, MD. 

The Plan is a comprehensive document intended to guide growth and development, and the general 
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policy guidelines it describes are meant to inform various land use regulations, including zoning 
regulations.  See Plan Page 2-3 (“This policy document in turn serves as the foundational basis for 
implementing various land use regulations such as zoning which carries out the plan’s 
recommendations across rural and urban areas alike.”); Plan Page 15-1 (“The Comprehensive Plan is 
not a stand-alone document, but is supported by (and, in turn supports) related planning program 
documents including the [Zoning Ordinance].”).  Among the stated purposes of the Plan are to 
“[g]uide and accomplish the coordinated, adjusted, and harmonious development of the local 
jurisdictions and their environs;” and “[t]o promote good civic design and arrangement . . .”  Plan 
Page 2-3 (emphasis added).  The Plan proposes to accomplish these purposes by establishing certain 
Goals and Objectives.  Plan Page 3-3.  In this case, the proposed ZTA would directly further Items 2, 
6, and 8 of the Plan’s Goals and Objectives by imposing a very reasonable restriction on the precise 
location of small box stores when situated in the Rural Village zone. 

1. Item 2: Promote a balanced and diversified economy.

The proposed text amendment serves to protect the highly local, diverse economies in rural villages. 
In discussing the economic development strategies for the County, the Plan recognizes the “need to 
sustain and expand existing businesses and industries . . .” and places emphasis on, among other 
factors: “[i]ncreasing efforts to retain and expand existing businesses;” “[p]romoting recreational and 
heritage tourism;” and “[e]ncouraging redevelopment, revitalization, or rehabilitation of existing 
developed areas or sites where appropriate.”  Plan Page 9-18; see also Plan Page 15-3 (reflecting the 
general concern of attracting and retaining businesses)(italics added).  The proposed ZTA would aid 
in accomplishing these goals by protecting existing local businesses in the County’s rural villages. 

The local economies in Rural Village communities largely consist of a collection of diverse small 
businesses and “mom-and-pop” stores.  Due to the depth and breadth of their product offerings, small 
box stores are highly likely to damage existing business interests that are focused on recreational and 
heritage tourism by eroding the aesthetic of those areas, and in particular impeding the revitalization 
and rehabilitation of business interests on historic properties. Opening one “cookie cutter” nationally-
based business at the expense of highly localized business interests does not “[p]romote a balanced 
and diversified economy.”  This is especially true for local businesses that reinvest in their village 
through community-based service activities.  Imposing a minimum distance restriction on the 
placement of small box stores from historic resources, often foundational to revitalization and 
rehabilitation efforts, would limit the area of impact of these negative consequences on historical 
resources and the Rural Villages in which they are situated. 

In some Rural Villages, heritage tourism comprises part of the local economy.  For example, historic 
and scenic venues may be hired for social gatherings like weddings.  These venues are often sought 
out for the immersion in a truly historic, rural setting that they can provide.  A box store built within 
the viewshed of these highly unique settings threatens the quality of the historic and rural sight lines 
from these tourism venues, potentially limiting customers’ interest in that venue. They also are the 
backdrop for historic tours. Eroding the business revenue that support these resources is detrimental 
to the continued financial viability of the village economy. While the Rural Village zone prohibits 
these uses altogether, the proposed ZTA would protect these heritage tourism activities in the Rural 
Villages by eliminating all ambiguity with respect to Protected Areas. 

In addition to adversely affecting local businesses and tourism revenue, small box stores – just like 
convenience stores and liquor stores – tend to materially devalue the neighboring properties, which is 
also detrimental to the local economy.  The proposed ZTA is consistent with and supportive of the 
Comprehensive Plan Goal and Objective of promoting a balanced and diversified economy in the 
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County. 

2. Item 6: Enhance the County’s rich historic and cultural heritage through land preservation
and historic preservation efforts.

The proposed ZTA would serve the Plan’s Goals and Objectives pertaining to the protection of 
historic resources.  Chapter 5: Historic Element of the Plan recounts Washington County’s rich 
history and the efforts the County has taken thus far to identify and preserve its approximately 120 
historic resources and districts included on the National Register of Historic Places.  Plan Pages 5-8–
5-9.  It is suspected that over 22,000 more historic resources have not yet been evaluated.  Plan Page
5-13.  Of the 63 Rural Villages listed in Table 5.4 of the Plan, only 25 have been surveyed for the
Washington County Historic Sites Inventory.  See Plan Pages 5-23–5-24.  The Plan advocates for the
remaining Rural Villages to be surveyed in order that the Historic District Commission be able to
“continue review of changes to identified contributing resources and new construction which may
adversely affect those resources.”  Plan Page 5-22; see also Plan Page 5-32 (listing a Historic
Element Recommendation to “[e]xpand and update the Washington County Historic Sites Inventory .
. .”); Plan Page 15-13 (incorporating the foregoing recommendation as a long-term goal in the Plan’s
implementation). See Attachment Two: 38 Rural Villages Pending Historic Sites Inventory Survey.

While they await formal study, the historical character of the 38 Rural Villages not yet surveyed 
should not be eroded by context inappropriate development, a consequence of allowing the 
development of small box stores in close proximity to a Rural Village’s historical resources.  The 
proposed ZTA would ensure that the character of all of these potential historical resources is 
protected and preserved until all surveys have been completed.  In so doing, the ZTA would also 
serve the Historic Element Recommendations to “[m]inimize factors which negatively impact 
historic and cultural resources by balancing growth . . .” and to “[i]dentify and protect additional 
scenic corridors and areas with a high integrity of historic context through land use policies.”  Plan 
Page 5-32.   

Additionally, the proposed ZTA is also in harmony with the Historic Element Recommendation to 
“[c]ollaborate with historic resource interest groups and connect with new audiences by promoting 
historic resources and improving cooperative relationships with historic resource interested parties.” 
Plan Page 5-32.  See also Plan Pages 15-12–15-13 (incorporating each of these recommendations as 
medium- or long-term goals in the Plan’s implementation); Plan Page 2-3 (“Above all, a 
comprehensive plan offers the opportunity for the communities to develop a shared vision for their 
future.”).  

While the proposed ZTA is narrowly tailored, this type of amendment is clearly within the 
envisioned scope of regulatory change contemplated by the Plan.  The Plan recommends impactful 
changes to the Zoning Ordinance and stricter protections for historical resources.  See, e.g., Plan 
Page 15-9 (recommending as a medium-term goal “[u]pdat[ing] and revis[ing] the Zoning and 
Subdivision Ordinance regulations to incorporate appropriate zoning districts and development 
standards recommended in [the Growth Management & Land Use Element] chapter”); Plan Page 5-
32 (including a Historic Element Recommendation to “[m]odernize and create a separate Historic 
Preservation Ordinance that consolidates terminology for review areas to reduce confusion and also 
addresses topics specific to Historic Preservation such as demolition and demolition by neglect of 
historic resources”); Plan Page 15-12 (incorporating the same as a short-term goal in the Plan’s 
implementation). Pending adoption of a Historic Preservation Ordinance, the proposed ZTA will 
ensure that the historically designated Protected Areas will receive continued aesthetic and financial 
protection. 
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The proposed ZTA is thus consistent with and supportive of the Goal and Objective of 
enhancing the County’s rich historic and cultural heritage through land preservation and historic 
preservation efforts. 

3. Item 8: Encourage infill development and revitalization of existing communities using
context sensitive development strategies to maintain and enhance community character.

The proposed ZTA would protect the rural and historical character of the Rural Villages by 
restricting the placement of small box stores within the very limited 1,000-foot radius of a historic 
Protected Area.  Rural Villages are “definable on the landscape and contribute to the unique 
character of Washington County.”  Plan Page 14-26.  They are what one pictures when thinking of 
the quintessential small town: “a small core of a residential neighborhood associated with a retail 
establishment or an institution such as a post office, elementary school, church or fire station.”  Plan 
Page 14-26.  Retail stores in these rural areas and historic setting tend to be smaller, more product-
specific specialty stores (bakeries, candy stores, clothing stores, jewelers, mom-and-pop grocery and 
general stores, apothecaries, etc.) or service-specific businesses (auction houses, flea markets, 
upholstery stores, etc.), explicitly allowed under the Rural Village zone, usually against a natural 
landscape backdrop of ponds or lakes teeming with wildlife, lush green fields, and breathtaking 
forested mountain views. 

Washington County has long focused its efforts on preserving the boundary between these types of 
rural areas and their more developed urban counterparts.  See, e.g., Plan Page 11-14; Plan Page 6-17 
(noting in the context of housing that “Washington County has long pursued a strategy of seeking to 
attract development where it is desirable (in planned growth areas where infrastructure needed to 
serve development already exists), while limiting its spillover effects in areas where it is less desired 
(in rural areas where agriculture is the primary land use and sensitive environmental resources 
are found in greater abundance)” (emphasis added)); Plan Page 15-6 (recognizing the need for 
“context sensitive design” in Rural Villages in the realm of transportation to “preserve community 
character”).  The Plan clearly indicates that in identifying sites for commercial uses, among the 
factors for consideration are the following: “[t]he ability to mitigate developmental impacts on 
sensitive environmental, historical or cultural features;” “[a]voidance of areas where there is a high 
probability of incompatibility with existing residential development;” “[l]ocat[ing] retail commercial 
sites where they best serve the market niche being targeted whether regional, community, or 
neighborhood based;” and “[w]hen feasible, associat[ing] development with an approved or proposed 
incentive area such as Enterprise Zones or Foreign Trade Zones.”  Plan Page 9-17. 

The County has used “a variety of regulatory tools” to “avoid conflicts from incompatible land uses.” 
Plan Page 6-18.  For instance, the general policy guidelines that undergird the Plan are meant to 
inform various land use regulations, including zoning regulations.  Plan Pages 2-3, 15-1.  The Zoning 
Ordinance recognizes some of the Plan’s policy goals in Section 5D.0, which elaborates the purposes 
for which the Rural Village zone was established.  The underlying purpose of the Rural Village 
designation is to “preserve the unique historic or rural character of existing villages by encouraging 
compatible development within a defined village boundary.”  To be permitted in this zone, 
development must be “generally of a similar density, scale and use type and mixture as that which 
exists in the village,” and is expected to be primarily residential, with only “a limited amount of 
mixed rural services.”  These limitations “prevent large amounts or inappropriately scaled 
development or uses that would detract from the existing rural or historic character of the village.”  
Accord Plan Page 14-24 (“The challenge of the Land Use Plan dealing with the Rural Area, is to 
preserve the rural character through policies that will not promote significant development but will 
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maintain a productive environment for the existing industries located there.”); Plan Page 14-26 
(recognizing that attention must be paid to “design criteria thereby preserving the historical nature of 
the area in terms of scale and compatibility” and recommending that “[d]evelopment should be 
limited to infill development in accordance with the defined boundaries for the Rural Village”); Plan 
Page 14-27 (“Non-agricultural commercial uses in the rural areas should be limited to uses that serve 
the needs of the rural residential population, provide for recreation and tourism opportunities, and 
that support, complement, and promote the farming, forestry, and heritage tourism industries.”).  See 
also Plan Page 14-28 (specifying Land Use and Growth Recommendations to “[r]eview and update 
definitions of rural business zoning to incorporate an emphasis on retaining scale and compatibility 
with surrounding properties” and “[r]eview and potentially reduce the number of commercial land 
uses permitted by right in the Rural Business floating zone to ensure they are meeting the intended 
purpose of the district [and particularly] intensity of use, appearance in context of the rural area, and 
potential design standards”). 

The proposed ZTA simultaneously promotes the overall spirit and the Goals and Objectives of the 
Plan with regard to protecting and enhancing community character, as well as the purpose and intent 
of the Rural Village zone.  In contrast to the bucolic setting invoked by the description of the typical 
Rural Village, the highly commercialized “cookie cutter” design, intrusive lighting, and conspicuous 
signage of the typical small box stores  make it an eminently visible eyesore in close proximity to 
historical resources.  This type of commercial development is terribly out of character with the style 
and scale of the historic, rural surroundings and the small, local-business oriented economy.  Issues 
such as increased tractor-trailer traffic for deliveries, magnified noise and congestion from additional 
consumer vehicular traffic 7 days a week, community safety concerns associated with all of this 
increased traffic, uncharacteristic nighttime lighting, and odor and vermin associated with the 
presence of dumpsters all significantly detract from the existing unique historic and rural aesthetic of 
the Rural Villages. 

The proposed ZTA is thus consistent with and supportive of the Goal and Objective of encouraging 
infill development and revitalization of existing communities using context sensitive development 
strategies to maintain and enhance community character. 

Conclusion 

The broader Cascade community has rallied behind my family to appear at Board of Appeals 
hearings, to raise money for a zoning lawyer to represent us before the Board and in Court, and to 
attend Court hearings to show support for us. A petition filed in the first Board hearing had nearly 
500 signatures in opposition to this proposal, and a more recent petition has added several hundred 
more. I am enclosing those petitions in support of this request. We should not have to spend years, 
and tens of thousands of dollars – as we have done - to protect our community from a use that does 
not belong here because it violates the purpose and intent of the Rural Village zone. 

Please accept the ZTA Amendment package which I have filed concurrently with this Statement of 
Justification. I also would ask that you expedite your review, to the extent legally possible under the 
notice and hearing requirements. As you know, my prior two requests were rejected out-of-hand, the 
first time by the County Administrator and the second time by Commissioner Cline. Both rejections 
were based on legal advice from County Attorney Zachary Kieffer, who represented Outdoor 
Contractors at the first Board of Appeals hearing, in part because he raised concerns that a legislative 
change would cause “confusion.” 

I want to be perfectly clear once again: The purpose of the proposed ZTA is to eliminate the 
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confusion surrounding the Zoning Ordinance that has thus far resulted in two Board of Appeals 
decisions, two Circuit Court decisions, and has led to a pending appellate court hearing pending 
which we believe will result in a near-certain remand to the Board of Appeals for a third hearing. 
The proposed ZTA is a logical, narrowly tailored amendment specifically proposed to clarify the 
purpose and scope of the Rural Village zone. Moreover, it is consistent with the Comprehensive Plan 
in that it shows clear support for three of the Plan’s Goals and Objectives, and is at least neutral to the 
remaining five.  Plan Page 2-6 (“’A consistent regulation or decision may show clear support for the 
Plan.  It may also be neutral – but it should never undermine the Plan.’” (quoting Managing 
Maryland’s Growth: Models and Guidelines – Achieving “Consistency” Under The Planning Act of 
1992; Maryland Office of Planning; April, 1994; Publication #94-03; page 2)). 

Please respect the concerns raised by the hundreds of residents of Cascade and surrounding 
Washington County communities that are looking for your support, as our elected representatives, in 
protecting our mountain community by adopting the requested ZTA. 

Sincerely, 

Danielle Marie Durning 
25212 Cascade Road 
Cascade MD 21719 

301-992-4661
danielleeyler@gmail.com 

/s/ Danielle Marie Durning





1 Research Court, Suite 450 | Rockville MD 20850 | 301-204-0913 | michele@marylandpropertylaw.com 

January 20, 2026 

Mr. John F. Barr, President, 
   Board of County Commissioners 
Mr. Jeffrey A. Cline, Vice-President 
Mr. Randall E. Wagner, Commissioner 
Mr. Derek Harvey, Commissioner 
Mr. Randal Leatherman, Commissioner 

RE: Legislative Zoning Amendments While Litigation Is Ongoing 

Dear Commissioners: 

At the request of my client, Danielle Durning, I am providing you with a summary of long-
established Maryland court decisions that (1) confirm a local legislature’s legal authority to amend 
zoning laws while litigation is underway; and (2) will apply the amendment during a pending court 
case, even if doing so would have the effect of reversing an earlier agency or court decision. 

This legal analysis confirms that while the Commissioners may choose not to act on the zoning text 
amendment application filed by Ms. Durning, which seeks to clarify the Rural Village zone, the 
Commissioners are not precluded from doing so. In other words, declining to adopt the proposed 
zoning text amendment would be a political choice, not a legal choice. 

The legislature’s right to amend zoning laws pending litigation was established fifty years ago in 
Yorkdale Corp. v. Powell, 237 Md. 121, 124, 205 A.2d 269 (1964), when the Supreme Court of 
Maryland held as follows: 

“Maryland consistently has followed the rule that ‘an appellate court is bound to decide a 
case according to existing laws, even though a judgment rightful when rendered by the 
court below should be reversed as a consequence,’ . . . [and] a change in the [zoning] law 
after a decision below and before final decision by the appellate Court will be applied by 
that Court unless vested or accrued substantive rights would be disturbed or unless the 
legislature shows a contrary intent.  

Id.. 

“Vested rights” only accrue if a property owner has begun construction pursuant to a validly issued 
building permit.1 

1 The vested rights principle has been clearly explained as follows: “[W]hen a property owner (1) 
obtains a lawful building permit, (2) commences to build in good faith, and (3) completes substantial 
construction on the property, his right to complete and use that structure cannot be affected by any 
subsequent change of the applicable building or zoning regulations.” Town of Sykesville v. W. Shore 
Commc’ns, 110 Md. App. 300, 329 (1996). No vested rights are implicated in connection with the 
proposed text amendment. 

Attachment One
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1 Research Court Suite 450 | Rockville MD 20850 | 301-204-0913 | michele@marylandpropertylaw.com 

The Yorkdale principle has been consistently and repeatedly affirmed by the courts. See In re 
Northpoint Realty Partners, LLC, 265 Md. App. 270, 291 (2025)(confirming Yorkdale held a 
statutory change "after a decision below and before final decision by the appellate Court" applies 
retroactively "unless vested or accrued substantive rights would be disturbed or unless the legislature 
shows a contrary intent"); McHale v. DCW Dutchship Island LLC, 415 Md. 145, 160 (2010) (noting 
Yorkdale held that in zoning and land use cases a court would apply a substantive change to a statute 
during the course of litigation”); Layton v. Howard Cnty. Bd. of Appeals, 399 Md. 36, 70 (2007) 
(stating “we reaffirm the Yorkdale rule that a substantive change in relevant statutory law that takes 
place during the course of the litigation of a land use or zoning issue shall be retrospectively applied 
by appellate courts”). 

I trust this summary of Maryland law clarifies that the Commissioners have legal authority to adopt 
the zoning text amendment requested by Ms. Durning. 

Respectfully Submitted, 

Michele McDaniel Rosenfeld 

Cc: Danielle Eyler Durning 
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Table 5-4: Rural Villages Historic Survey Status (cont.) 

Rural Villages Remaining for Survey I 
Bagtown Charlton Huyett** Mount Briar 

Beaver Creek Chewsville Indian Springs Pecktonville 

Big Pool Dargan Jugtown Pinesburg 

Big Spring Eakles Mill Kemps** Pondsville 

Bostetter** Edgemont Reid Kemps Mill 
-

Breathedsville Ernstville Lappans St. James (Lydia) 

Bridgeport** Fairview Mapleville Trego/Rohrersville 
Station 

Cascade Fidd lersbu rg/Secu rity** Mercersville Yarrowsburg 

Cearfoss Garretts Mill Middleburg** 

Cedar Lawn** Greensburg Mount Aetna 

*Not Rural Village zoning, however, individual contributing resources to a survey area are included and those
resources are now incorporated into the Washington County Historic Sites Inventory by this plan

**Urban Rural Villages of which their contributing resources only are reviewed for Design Review or demolition, not 
new construction 

Attachment Two: 38 Un-surveyed Rural Villages (2040 Comprehensive Plan for Washington County)
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RZ-26-001         April 6, 2026 
 

WASHINGTON COUNTY ZONING ORDINANCE 
STAFF REPORT AND ANALYSIS 

 
ARTICLES 3, 28A 

 
Proposal:  Application is being made to amend multiple sections of the Zoning Ordinance to 
define the term “small box variety store” and to restrict the location of “small box variety stores 
within 1,000 feet of a property with a historic designation or subject to a historic trust easement” 
in rural zoning districts of the County.   
 
Discussion:  The purpose of this text amendment is to create a new definition for a “small box 
variety store.”  This newly defined type of land use would then be restricted to only being allowed 
in a Rural Business Zoning District (RB), and further limited by the distance restriction noted 
above.  RB Zoning Districts are established as a floating zone through the rezoning process which 
may be located on any parcel in an Agricultural, Environmental Conservation, Preservation or 
Rural Village Zoning District. 

 
Background: 
 

The contract purchaser at 14413 McAfee Hill Road (Tax ID: 14006443) seeks to create a 
new Dollar General store at this location, specifically a DG Market.  The DG Market concept plan 
includes dedicating approximately one-third (1/3) of the retail sales area to fresh produce, dairy 
products, baked goods and other grocery items. The remainder of the sales area is reserved for 
household products, non-prescription medications and first aid products, personal care items, 
cleaning products and pet care products.1  
 

To this point, the Washington County Board of Zoning Appeals (BZA) has granted a 
special exception for the “general retail/merchandise store” sought in their application, finding it 
functionally similar to a grocery store, as is permitted under Section 5D.2 of the RV Zoning 
District.  The author of the proposed text amendment has appealed this decision, first to the 
Washington County Circuit Court and most recently to the Appellate Court of Maryland, where 
the case is now pending. 
 

In the interim period, the applicant seeks to address the relative ambiguity in how to classify 
a modern retail establishment of this nature which combines multiple traditional retail stores under 
one roof, as has become common in the industry.  The proposed text amendment seeks to classify 
this type of land use as a “small box variety store,” which would only be permitted in an RB Zoning 

 
1 Board of Zoning Appeals Appeal No. AP2023-029, p.3. 
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District, and prohibited in all other rural zoning districts in Washington County.  The proposed 
amendment is silent on whether the newly defined land use would be allowed in urban zoning 
districts. 

 
As noted above, RB Zoning Districts are established as floating zones which are applied 

on a given property only after a rezoning map amendment has been approved by the Board of 
County Commissioners of Washington County (BOCC).  Only land uses identified on rezoning 
application materials are allowed within an approved RB Zoning District, and any land use changes 
require further review by the Planning Commission and/or the BOCC.   
 
The proposed amendments would further limit the location of these stores, even within an RB 
Zoning District, by prohibiting them “within 1,000 feet of a property with a historic designation 
or subject to a historic trust easement.”  Their proposed definition for a “small box variety store” 
reads as follows: 

 
“A store with 16,000 square feet or less gross square footage which sells assorted physical goods, 
merchandise and food and non-food products directly to consumers at an average retail cost of 
$15.00 or less.  A small box variety store does not include a grocery store or a convenience store.”    
 
Analysis:   
 
The analysis that follows looks at the specific standards proposed by the applicant’s text 
amendments through the two primary questions required as part of the submission of application 
materials for this type of zoning amendment: 
 

1) Provide a statement describing how the request is logical and appropriate 

For a variety of reasons outlined in the paragraphs that follow, the request does not seem logical 
and appropriate for how the County has treated similar land uses under current zoning regulations.  
The logic of the each of the two proposed amendments will be analyzed in greater depth: A) 
Changes to the Table of Land Use Regulations for Rural Area Uses (Table No. 3.3(1)); and B) The 
newly defined term of “small box variety store.”  
 

A. Changes to the Table of Land Use Regulations for Rural Area Uses (Table No. 3.3(1)) 
 

a. Past County Zoning Classification for Dollar General Stores 
 

First, multiple Dollar General stores have opened up in recent years throughout 
Washington County which provide examples to look at how County zoning regulations have been 
applied to this type of land use previously.  Of these stores which have opened, the one at 18206 
Lappans Rd (at the intersection of Sharpsburg Pike) provides a very similar context to the store 
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being proposed at 14413 McAfee Hill Road (which is the genesis for this text amendment).  The 
parcel at 18206 Lappans Road is also zoned RV, as the intersection of Lappans Road and 
Sharpsburg Pike is a rural village with multiple individual historic structures that were previously 
inventoried by the Maryland Historic Trust (MHT). These historic resources are within immediate 
proximity of where the store was built.   

 
 The Dollar General at Lappans Road was also permitted by special exception (Appeal No. 
AP2019-004) by the BZA, using very similar rationale in their approval for that project, as was 
outlined in the most recent opinions for the 14413 McAfee Hill Road request.  The 2019 special 
exception request was also for a “general retail/merchandise store” and required the BZA to 
determine functional similarity to other uses permitted in the RV zoning district.  The opinion 
concluded that:  
 
“Pursuant to Article 3, Section 3.3 of the Zoning Ordinance, bakery shops, candy stores, florist 
shops, garden shops, and laundry or dry-cleaning services are all principally permitted uses in 
the Rural Village (RV) zoning district. In addition, auction houses, flea markets, clothing stores, 
dairy product stores, furniture and upholstering stores, gift or jewelry stores, grocery stores and 
hardware stores are all permitted by special exception. The proposed use is retail sales facility 
which necessarily includes the sale of candy, dairy and food products, some clothing items, some 
garden items, some items commonly found in grocery stores and hardware stores. In sum, the 
proposed use is a compilation of other enumerated uses which are permitted by right or by special 
exception in the zoning district. Accordingly, the proposed use is substantially similar to those 
uses specified by the Ordinance as special exception or permitted uses.”        
 

b. Treatment of New Construction Adjacent to Historic Resources 
 

Another concern is the use of historic resources as a tool to prohibit new construction that may 
be undesirable to some.  As introduced in the preceding section, the Dollar General store at 18206 
Lappans Road is zoned RV and is located in a rural village with multiple individual historic 
structures within immediate proximity of where the store was built that were previously 
inventoried by the Maryland Historic Trust (MHT).  The larger community at Lappans has not 
been surveyed and adopted as a “Historic Rural Village.”  Therefore, the Historic District 
Commission of Washington County (HDC) would not have commented on the exterior appearance 
of the new construction proposed at the Lappans Road location.   
 

The main difference between the rural village at Lappans Road location and Fort Ritchie is 
that the latter has had this larger survey completed and was encumbered with a MHT easement 
(Deed Reference: L5971/F255) in 2019.  In each of these two locations, however, the parcel where 
a Dollar General was either built or currently proposed was only adjacent to these historic 
resources and not located within a designated “Historic Rural Village” or encumbered with a 
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historic preservation easement of any kind.  Therefore, the HDC would not have done design 
review of the new construction proposed in either location. 

 
It is not the stated or implied intent of the Rural Village Zoning District to grant ultimate 

approval or denial authority to the HDC for the land use that is proposed.2  That authority lies with 
the Zoning Administrator.  The HDC’s authority is limited to architectural review of structures 
located within a fully surveyed and adopted “Historic Rural Village.”  HDC review is limited to 
approval of exterior changes that require a building permit or applications for local tax credit 
purposes.  It is the broader zoning standards (such as permitted uses, setbacks, lot sizes, etc.) that 
ultimately determine what types of land uses may be located in specific zoning districts.  The input 
of the HDC is focused on ensuring that the land uses which are permitted by zoning conform in 
appearance to the context of the rest of the surrounding rural village by accounting for standards 
such as3:  

a. The exterior appearance of existing structures in the Rural Village including materials, 
style, arrangement of doors and windows, mass, height and number of stories, roof style 
and pitch, proportion. 

b. Building size and orientation 
c. Landscaping 
d. Signage 
e. Lighting 
f. Setbacks  
g. Accessory structures 

 
The proposed text amendment language clearly utilizes the proximity to historic structures to 

severely restrict, to the point of near prohibition in rural areas of the County, the creation of a 
Dollar General-type variety store.  This contradicts the intent of the Zoning Ordinance to focus 
primarily on the exterior appearance when reviewing new construction of permitted land uses in 
the RV Zoning District.  The Ordinance specifically states: “It is the intention of the Rural Village 
designation to promote new development that is consistent in type, scale and appearance with 
existing development in the village.” 
 

Further, it would become impossible to open a Dollar General-type variety store in the rural 
zoning districts of Washington County without going through a full-rezoning process, since the 
applicant proposes only to allow this type of land use in an RB Zoning District.  New RB Zoning 
Districts are established only after a rezoning has been approved by the BOCC.  The rezoning 
process typically takes several months to complete and incurs substantial costs to the applicant 
without a pre-determined outcome of success.  These are hurdles the applicant would face just to 
get zoning approval for this type of land use on the property, let alone the time and money that 

 
2 See Historic District Commission March 5, 2026 Comment Letter page 1 for further explanation.   
3 Washington County Zoning Ordinance, Section 5D.5, p. 52. 
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would be required for the subsequent review and approval of their actual development plans and 
permits.    

   
c. Distance Requirements 

 
Even if someone was able to get a new RB Zoning District established on their property to 

meet these requirements, they would face still another hurdle to overcome.  They would have to 
now be more than 1,000 feet away from a “property with a historic designation or subject to a 
historic trust easement.” 

 
The 1,000-foot distance requirement is equivalent to, or even exceeds, the most intensive land 

uses identified in the Zoning Ordinance Article 3 Table of Land Use Regulations for Rural Area 
Land Uses.4  Only Trap, skeet, rifle, or archery ranges, (including gun clubs) and various adult 
entertainment facilities and require a 1,000-foot setback.  Industrial mineral operations (mining), 
landfills and racetracks all have a smaller setback in rural areas than is proposed for these 
amendments.  There is not convincing evidence offered in the BZA opinions or elsewhere in 
application materials submitted to conclude the operations of a Dollar General-type variety store 
would be more impactful to neighboring properties than the above-mentioned land uses to warrant 
a distance requirement of this magnitude.5  Particularly since many parcels zoned RV are smaller 
in size, the effect of this distance requirement would essentially make it impossible to establish a 
new RB Zoning District on top of an existing RV Zoning District for the purpose of creating a 
“small box variety store.”  

 
Another important point related to this distance requirement proposed by the text amendment 

is the language pertaining to historic properties.  The specific meaning of a “property with a 
historic designation” is not clearly defined by the plain language of the amendment or further 
defined elsewhere in the proposal to draw a clear line at what historic properties this does and does 
not include.6  As should be clear from the preceding discussion of the subtle differences between 
properties that are merely zoned Rural Village, and those which have been officially recognized 
as “Historic Rural Villages” through an adopted formal survey of historic resources occurring 
throughout the entire community, specific language matters when it comes to regulations.  It is 
highly possible, for example, that the proposed language could be interpreted even more 
restrictively to include properties without legal recognition of their historic qualities (such as a 
listing on the National Historic Register or a County Historic Preservation Overlay Zoning 
District).  Inclusion on the Maryland Inventory of Historic Properties, for example, is simply for 
informational and planning purposes and has no bearing on regulation or financial incentives.  
Thus, the ambiguity in the language proposed in the Table of Land Use Regulations for rural areas 

 
4 Table No. 3.3(1), p. 6-12. 
5 See Historic District Commission March 5, 2026 Comment Letter page 2 for further explanation. 
6 See Historic District Commission March 5, 2026 Comment Letter page 2 for further explanation. 
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could very easily lead to either confusion or overreach in administration of the proposed zoning 
standards. 

 
Finally, it should also be noted that while the greatest impact of the proposed distance 

requirement would be felt by properties zoned RV, properties zoned A(R), EC or P could also be 
affected.  Since a RB Zoning District can be established on any of the four zoning districts listed 
in the prior sentence, properties zoned A(R), EC or P with historic resources might also be 
impacted by the distance requirement.  Thus, the potential effect of the proposed amendment is 
not nearly as narrow as is contended by the applicant in their proposal.7 

 
d. Consistency in Zoning Definitions and Applications in Urban and Rural Areas 

 
The proposed amendment language is clearly focused on where “small box variety stores” 

may be located in rural areas of Washington County, particularly in RV Zoning Districts.  It is 
silent on their fate in urban areas, however, as the amendment makes no changes to any of the 
urban zoning districts expressly authorizing “small box variety stores” as a permitted land use. 

 
Once again, this omission leaves room for ambiguity and confusion in zoning application.  

On one hand, this type of land use could probably still be allowed in urban areas if, for example, 
a Dollar General-type store was classified as under a different permitted land use or found 
functionally similar to a permitted land use in a given urban zoning district.  It makes little sense, 
however, for an identical land use to be considered a “small box variety store” if located in a rural 
area, but a grocery store if developed in an urban area, to provide one possibility.  An extreme 
interpretation of the proposed amendment language could lead some to conclude that “small box 
variety stores” should not be allowed in urban zoning districts either, based upon language 
contained in the purpose statements of Zoning Ordinance (Article 1).  Zoning regulations should 
define similar or identical land uses in a consistent manner wherever they occur throughout the 
County to the greatest possible extent to provide clarity to all users of the Ordinance.     

 
B. The Definition of a “Small Box Variety Store” 

 
The intended definition of a “small box variety store” is highly specific to the development 

project that has been proposed at 14413 McAfee Hill Road.  The 16,000 gross square foot limit 
directly matches the current store model of a DG Market.8 The $15 average retail cost also targets 
the specific pricing of most Dollar General merchandise.9  In most cases, it is advisable that zoning 
definitions be written specifically enough that they clearly define the land use, but not so specific 
that they cannot be generalized to similar types of land use that may occur throughout the County.  
As currently written, the proposed definition largely fails to achieve those dual purposes as it would 

 
7 See Historic District Commission March 5, 2026 Comment Letter page 3 for further explanation. 
8 Retrieved from https://www.supermarketnews.com/finance/dollar-general-boosts-store-size on February 23, 2026. 
9 Retrieved from https://perfectunion.us/dollar-general-prices/ on February 23, 2026. 

https://www.supermarketnews.com/finance/dollar-general-boosts-store-size
https://perfectunion.us/dollar-general-prices/
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largely only apply to the Dollar General-type of model for a variety store.  A second entirely new 
definition might be necessary to describe a variety store that fell outside of the applicant’s defined 
parameters. 

 
There is also concern that the 16,000, “or less", gross square foot size limit could severely 

restrict smaller variety stores that could conceivably fit onto a smaller parcel in an RV Zoning 
District.  Though the RV Zoning District is one which is intended to be primarily residential in 
nature, the District also expects to have “… a limited amount of mixed rural services.”10  Thus, 
while development in rural villages is mostly intended to be composed of residential infill, with 
limited expansion beyond the current footprint of the community due to infrastructural concerns, 
RV does not seek to exclude all commercial opportunities for development that is “ … of a similar 
density, scale and use type and mixture as that which exists in the village.”11  These details are the 
crux of the opening purpose statement for the RV Zoning District which reads: “The Rural Village 
designation is provided to preserve the unique historic or rural character of existing villages by 
encouraging compatible development within a defined village boundary.”12   
 

The inclusion of the term “box” in the new definition also leaves the strong impression that 
this type of variety store is undesirable if owned by a national retailer, but may not be if owned by 
a local resident.  Zoning does not typically regulate land use on the basis of ownership alone, 
particularly to the level of excluding certain types of land use based solely upon that characteristic.  
In laying out a zoning map of an entire County, many different characteristics are considered in 
applying different zoning categories spatially across the land.  Almost uniformly, these 
characteristics are objective in nature (i.e. – proximity to water and sewer infrastructure, road 
capacity, the presence of environmental or historic resources, etc.).  Introducing subjective criteria 
into zoning definitions, such as ownership status, as a fundamental test to whether or not a specific 
land use is allowed runs the risk of being intentionally exclusionary to a degree which may or may 
not be legal if challenged in court.   
 

2) Describe how the request is consistent with the County’s most recently adopted 
Comprehensive Plan;  

The discussion points above provide a case study on the interaction between zoning and land 
use in locations where historic resources are present.  Having this specific knowledge of County 
regulations informs a broader understanding of the intent of Comprehensive Plan goals, objectives 
and policies which relate to economic development and historic resource protection.   
 
The applicant’s Justification Statement cites three goals from the Comprehensive Plan which they 
contend support the proposed text amendment: 

 
10 Washington County Zoning Ordinance, Article 5E, p. 49. 
11 See Zoning Ordinance reference above 
12 See Zoning Ordinance reference above 
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• Goal #2: Promote a balanced and diversified economy. 

 
This goal ties almost exclusively to the policies advanced in the Economic Development 

chapter of the Comprehensive Plan.  A complete reading of this chapter unequivocally defines an 
economic development strategy that seeks to support communities through the retention of existing 
businesses as well as the attraction of new businesses.  There is no intent to focus solely on one 
part of this dual strategy at the expense of the other.   

 
As detailed previously in this report, rural villages do anticipate and encourage new 

development to a limited extent, as long as it fits the character of the existing community and is 
supported by the available infrastructure.  The former Fort Ritchie, in particular, is identified as a 
Targeted Economic Development Area in the Economic Development chapter of the 
Comprehensive Plan due to the available infrastructure in the area including public water, public 
sewer, natural gas, and a private internal road network.  By excluding a type of land use which has 
the potential to fit within an existing community if designed properly, the range of goods and 
services immediately available to rural communities without traveling to distant population centers 
becomes more limited.  It is debatable whether the proposed amendments would serve to spur 
additional economic development in rural communities or to deter it.   

 
The impact of new commercial businesses on the property values of adjacent home and 

existing businesses in rural villages is also utilized by the applicant as justification for the proposed 
amendments. As discussed previously when talking about the inclusion of property ownership in 
zoning definitions, the impact on adjacent property values is another subjective criteria that should 
not be a primary determinant in deciding which types of land use are appropriate in a specific 
zoning district, unless the proposed use is likely to result in a complete loss in economic value for 
adjacent properties (i.e. – a taking that occurs when the government claims land through the 
eminent domain process).  Nonetheless, this reasoning was examined further in the BZA opinion 
for the first special exception granted for the McAfee Hill Road property as follows: 

 
“There were several opposition witnesses who raised a concern for property values and the 
opposition presented testimony from a Certified Residential Appraiser.  Mr. Bentson testified that 
it was his opinion it would be reasonable to expect a five percent to ten percent loss of value when 
compared to similar properties that were not affected by the proposed project.  He testified further 
that the proposed Dollar General Store would have the same negative impact on property values 
as a 7-11 Convenience Store or a liquor store.  Mr. Bentson also acknowledged that the impact to 
value would be the same regardless of the location in the zoning district.  It is this last part that is 
particularly important to the Board’s analysis. It is not surprising that a commercial use such as 
the one proposed would have some impact on adjacent residential property values.  However, the 
real question is whether the impact is unique to this location, and therefore greater, as compared 
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to other locations in the zoning district.  The Board finds that the impact is no greater at the subject 
property than it would be at another location within the district.”13 

 
• Goal #6: Enhance the County's rich history and cultural heritage through land 

preservation and historic preservation efforts. 
 

It should be noted that, other than in cases where a given historic property has been 
permanently preserved in an easement, most historic preservation at the federal, state and local 
levels of government is incentive based.  Most often, the use of tax incentives is used to encourage 
private sector investment in the rehabilitation and re-use of historic buildings.  While an incentive-
based system for preserving historic resources certainly has its limitations, it also recognizes the 
fundamental fact that most historic resources are owned privately. This limits how much the 
government can require of properties not held publicly when the fundamental concern is not one 
of protecting public health, safety or welfare; concerns which form the traditional legal 
justification behind land use controls.  Accordingly, many of the objectives which accompany 
Goal #6 in the Implementation chapter of the Comprehensive Plan reference incentive-based 
policies the County wishes to use to encourage further preservation of its historic resources.  Until 
the County completes and adopts surveys of the remaining rural villages that haven’t been done 
yet, there are limits on what regulations it can impose on new development in those locations.   

• Goal #8: Encourage infill development and revitalization of existing communities using 
context sensitive development strategies to maintain and enhance community character. 

 
The above responses to Goals #2 & 6 then feed into the idea of context sensitive 

development mentioned in Goal #8.  It’s been reiterated multiple times in this report that County 
regulations in RV Zoning Districts focus on regulating the exterior appearance of new 
construction, not restricting or prohibiting land uses which are allowed by right or by special 
exception. Context sensitive development recognizes that new development should be consistent 
in type, scale and appearance with existing development.  In the case of rural villages, it is certainly 
not hard to imagine the fit of a variety store to serve the rural residential population.  Therefore, 
the question becomes more one of how to best accommodate that type of land use into the specific 
context of a rural community.  Ultimately this can be achieved through a project design that is of 
a similar scale, intensity and appearance as the land uses in the immediate surrounding area.  Infill, 
redevelopment and new development must work together hand-in-hand, even in rural villages, to 
maintain the vitality of that place into the future.   
 
Additional Agency Comments: 
The Washington County Department of Business Development offered the following comments 
when routed a copy of the application: 

 
13 Board of Zoning Appeals Appeal No. AP2022-034, p.6. 
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“The proposed RZ-26-001 text amendment creates a potential governance concern for Washington 
County Government. Under the amendment as written, the Board of County Commissioners 
(BOCC) would have no authority over determinations made by the Washington County Historical 
Society regarding what constitutes or is designated as a historic structure or landmark. 
 
As a result, this amendment would effectively shift control over business site selection within Rural 
Business Village zoning districts from the BOCC to the Historical Society. Specifically, the 
Historical Society could, either now or in the future, exert influence over the siting of businesses 
under 16,000 square feet that sell retail products to consumers at an average price of $15 or less. 
 
This business category is broadly defined and could unintentionally encompass a wide range of 
commercial uses beyond those likely intended. Given that the BOCC lacks the authority to approve 
or deny historic site designations, the amendment would grant the Washington County Historical 
Society substantial influence over business site selection within this zoning district and industry 
segment.” 
 
Staff Recommendation:   
 

In the focus to exclude a specific type of land use from a specific place, the proposed 
amendments are highly likely to result unintended consequences that would severely restrict the 
ability of rural properties to open a variety store in a rural setting under the proposed zoning 
regulations.  In doing so, the amendments undercut the ability of the Rural Business Zoning 
District to function as it is intended to.  In particular, the proposed requirement for a 1,000-foot 
setback from historic structures makes it all but impossible to establish a new RB District for the 
purpose of opening a variety store in a rural village setting because of the small parcels sizes that 
characterize most of those locations throughout the County.    

 
The RB Zoning District is intended “… to establish locations for businesses and facilities 

not otherwise permitted in the rural areas of the County.”14  This purpose statement recognizes 
the necessity of having limited services in the rural areas of the County to “… serve the needs of 
the rural residential population…”  The public review process inherent in the procedures for 
establishing a new RB Zoning District enable citizens to assist the BOCC in determining the 
appropriateness of a given project at a given location.  The same could also be said of the public 
comment process for special exception requests to the BZA.  The proposed amendment would 
largely remove those opportunities for variety stores that might seek to locate in rural zoning 
districts.   

 
The use of historic resources as a tool for excluding land uses deemed undesirable by some 

runs contrary to the intent of the Zoning Ordinance.  The intent of the Ordinance concerning the 

 
14 Zoning Ordinance Article 5E, p.54 
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effect of development on historic resources is principally focused on regulating the exterior 
appearance of new construction (particularly in RV Zoning Districts), not the outright prohibition 
of land uses that have the potential to be compatible with the location with a proper project design.     

    
It is staff’s view that, however well-intentioned these amendments may be, they do not 

logically support or augment current zoning regulations that govern new development in the 
general proximity of historic resources in rural villages specifically, or rural areas overall. Nor do 
the proposed amendments echo the true intent of Comprehensive Plan goals, objectives and 
policies for rural area development and protection.   

  
Respectfully submitted, 
 

 
Travis Allen 
Senior Planner 
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DATE:  March 5, 2026 
 
TO:   Planning Commission 
  c/o Travis Allen 
  747 Northern Avenue 
  Hagerstown, MD 21742 
 
FROM:  Washington County Historic District Commission (HDC) 
 
SUBJ: RZ-26-001, Text Amendment - Small Box Variety Stores - Table 3.3(1), Chapter 28A Definitions 

 
The proposed text amendment requests the addition of language to table 3.3(1) describing uses in the rural area 

that “small box variety stores within 1,000 feet of property with a historic designation or subject to a historic trust 
easement” not be permitted with the exception of the rural business overlay. It also notes the intensity of this use as 
“HIGH”. The request also includes updates to Chapter 28A Definitions to include a “Small Box Variety Store: A store with 
16,000 square feet or less gross square footage which sells assorted physical goods, merchandise and food and non-food 
products directly to consumers at an average retail cost of $15.00 or less. A small box variety store does not include a 
grocery store or convenience store.”  

  The Historic District Commission (HDC) will focus their comments on the update to table 3.3(1) specifically 
regarding language “within 1,000 feet of property with a historic designation or subject to a historic trust easement”. 
Historic resources do not appear in Table 3.3(1) in any land use. The Zoning Ordinance for Washington County (the 
Ordinance) instead includes Article 20: “HP” Historic Preservation District, Article 20A: “AO” Antietam Overlay, Section 
5D.5 Architectural Review and a definition of historic resources in Chapter 28A. The HP, AO and Rural Village zoning 
categories reviewed by the HDC have limits to their extent which are justified by documentation or study of historic 
resources. These categories have outlined activities that are subject to the approval or recommendations of the HDC. 
Activities are reviewed based on the guidelines included in Article 20 and the adopted Design Guidelines for Historic 
Properties which both reference the Secretary of Interior (SOI) Standards for Rehabilitation. The guidelines in place for 
review do not limit the use of property but rather the compatibility of new construction with the documented historic 
resources. The applicant’s justification letter states that the proposed language “is a narrowly written text amendment 
designed specifically to protect property within the Rural Village zone if it is proximate to historically designated or 
protected resources.” (Justification Statement 1/20/26, p.1) The Ordinance already provides mechanisms for review by 
the HDC in specific zoning categories as well as involvement in the review of applications such as special exceptions or 
rezoning applications county-wide.  

In the Ordinance the terminology most frequently referenced regarding historic resources includes the National 
Register of Historic Places (NR), the Maryland Historical Trust’s (MHT) Inventory of Historic Properties (MIHP), 
Washington County Historic Sites Inventory and Historic Preservation Overlay (HP). These are referenced in the 



 

Ordinance where the County has determined impact to historic resources should be reviewed by the HDC. The term 
“historic trust easement” in the proposed amendment is assumed to be an MHT Preservation Easement. MHT 
easements are an agreement between a property owner and MHT and it is not advisable to then extend a regulatory 
buffer to adjacent property owners. The term “historic designation” is ambiguous. It is not consistent with naming 
conventions utilized in the Ordinance. The HDC does not recommend this language nor does it recommend impacting 
adjacent property owners when they are not included in the documentation of the historic resources.  

The applicant has included a 1,000 foot buffer in the proposed amendment. For historic resource protection, it is 
not advisable to include buffers without documentation studying any impacts to the integrity of the setting of the 
historic resources to support the buffer. For example, the Ordinance does include the AO around Antietam National 
Battlefield to protect the context of that site. That land management regulation was a result of analyses including 
viewshed around the battlefield. There has been no analysis provided indicating the reason a 1,000 buffer was chosen 
specific to the associated land use. It appears arbitrary in both distance and the inconsistent use of terminology 
regarding historic resources. 

It is important to note that the table language requested would still allow applications for the Small Box Variety 
Stores in all rural zoning categories that are able to successfully obtain a Rural Business Overlay, including the Rural 
Village. The proposed language merely removes the Special Exception process. Both rezoning and special exceptions 
include the potential for the HDC’s review and comment, and both still include a public notification process. There 
appears to be no additional historic resource protection resulting in the restriction of the use to the Rural Business 
Overlay. 

The applicant also provides support for their application stating that Comprehensive Plan 2040 (CP2040) notes a 
need for remaining rural villages in the County to be surveyed. While true that there are rural villages remaining to be 
surveyed, the rural village mentioned repeatedly in the application “Cascade” has had several surveys completed in 
1999, 2001 and 2012 and is considered adequately documented at this time with design review by the HDC in place. 
CP2040 Historic Element goals encourage a holistic approach to historic resource protection rather than narrowly 
written amendments. This includes identification of additional historic resources, study of scenic corridors and a 
modernization of historic policies and ordinances currently in place. 
 In summary, the HDC reviews activities and applications in areas designated for their review as well as 
commenting on applications for special exception or rezonings where historic resources may be impacted. The proposed 
amendment is ambiguous in its terminology regarding historic resources, and it does not include any analysis to support 
a 1,000 foot buffer.  While the HDC supports the expansion of historic resource protections, there is no current 
recommendation in the CP2040 that proposes limiting individual land uses.  
 

Thank you for the opportunity to review and comment on this application. 
Sincerely, 

 

 
Meghan Jenkins, GISP 

HDC Staff 
ATT: 1, Statistics 
  



 

 
HDC staff offers the following statistics for consideration during this text amendment review to determine 

impact to property owners. There are ~20,200 parcels in the rural area. It is important to note that the count of parcels 
involved that follows is not cumulative as some of these designations overlap.  There are ~715 (4% of total rural) parcels 
within 1,000 feet of the County’s Historic Preservation Zoning (HP) properties. There are ~3,980 (20% of total rural) 
parcels within 1,000 feet of National Register of Historic Places (NR) properties. The term “historic trust easement” is 
assumed to be an MHT Preservation Easement. There are ~425 (2% of total rural) tax parcels in the County rural area 
which are within 1,000 feet of a MHT Preservation Easement. There are 10 MHT Preservation Easements in the rural 
area of the County. These include:  

• Kennedy House, 2406 Chestnut Grove Road, Sharpsburg (Current Zoning EC w/ HP Overlay) 
• Plumb Grove Mansion, 12654 Broadfording Road, Clear Spring (Current Zoning EC) 
• Rohrer House, 12346 Hopscotch Lane, Hagerstown (Current Zoning AR) 
• Baker Farm, 19522 Shepherdstown Pike, Keedysville (Current Zoning P) 
• Wilson's Bridge, 15033 Wilson Bridge Park Lane (Current Zoning RV) 
• Moore Farm, 14404 Cearfoss Pike, Hagerstown (Current Zoning AR) 
• Antietam Railroad Station, 17230 Shepherdstown Pike, Sharpsburg (Current Zoning P w/ AO2) 
• Snively Farm/Felfoot Parcel, 5660 Mount Briar Road, Keedysville (Current Zoning P) 
• Wiles Tract at Williamsport Battlefield, 14926 Falling Water Road, Williamsport (Current Zoning EC) 
• Fort Ritchie, 25036 Pen Mar Road, Cascade (Current Zoning SED) 

The applicant’s justification statement, again, stated this amendment was intended “to protect property within the 
Rural Village zone if it is proximate to historically designated or protected resources.” For that reason, the numbers 
provided by staff cover the entirety of the County’s rural area. For context, the HDC currently reviews applications for 
~500 parcels within adopted/surveyed rural villages, and an additional ~250 parcels through Antietam Overlay or 
Historic Preservation Overlay. There are ~1100 Washington County Historic Sites Survey properties that are flagged for 
potential review depending on their proposed activities. There is significant variation in potential impacts due to the 
ambiguous language used. 
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