
BOARD OF APPEALS 

July 8, 2026 

County Administration Building, 100 W. Washington St., Meeting Room 2000, Hagerstown, at 6:00 p.m. 

AGENDA 

AP2026-012: An appeal was filed by AutoZone Development LLC for a variance from the required 25 ft. setback from 

the road right-of-way to 22.34 ft., more or less, for installed freestanding sign on property owned by Sharpsburg Holding 

LLC and located at 10301 Ezra Drive, Hagerstown, Zoned Highway Interchange District. - GRANTED

AP2026-023: An appeal was filed by Hard Rock Excavation for a special exception to establish additional area to be used 

for the previously approved excavation business on property owned by the appellant and located at 17028 Broadfording 
Road, Hagerstown, Zoned Agricultural Rural District. - GRANTED

AP2026-024: An appeal was filed by Faith and Jesse Leisinger for a variance from the required 15 ft. side yard setback to 

13 ft. for constructed foundation for a single-family dwelling on property owned by the appellant and located at 4931 

Mount Briar Road, Keedysville, Zoned Preservation District. -GRANTED  

________________________________________________________________________________________________ 

Pursuant to the Maryland Open Meetings Law, notice is hereby given that the deliberations of the Board of Zoning 

Appeals are open to the public.  Furthermore, the Board, at its discretion, may render a decision as to some or all of the 

cases at the hearing described above or at a subsequent hearing, the date and time of which will be announced prior to the 

conclusion of the public hearing. Individuals requiring special accommodations are requested to contact Katie Rathvon at 

240-313-2464 Voice, 240-313-2130 Voice/TDD no later than June 29, 2026.  Any person desiring a stenographic 
transcript shall be responsible for supplying a competent stenographer.

The Board of Appeals reserves the right to vary the order in which the cases are called.  Please take note of the Amended 

Rules of Procedure (Adopted July 5, 2006), Public Hearing, Section 4(d) which states: 

Applicants shall have ten (10) minutes in which to present their request and may, upon request to and permission of the 

Board, receive an additional twenty (20) minutes for their presentation.  Following the Applicant’s case in chief, other 

individuals may receive three (3) minutes to testify, except in the circumstance where an individual is representing a 

group, in which case said individual shall be given eight (8) minutes to testify. 

Those Applicants requesting the additional twenty (20) minutes shall have their case automatically moved to the end of 

the docket. 

For extraordinary cause, the Board may extend any time period set forth herein, or otherwise modify or suspend these 

Rules, to uphold the spirit of the Ordinance and to do substantial justice. 

Tracie Felker, Chairman 

Board of Zoning Appeals 
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BEFORE THE BOARD OF APPEALS 
FOR WASHINGTON COUNTY, MARYLAND 

 
AUTOZONE DEVELOPMENT, LLC  * Appeal No.: AP2026-012 
      * 
 APPELLANT    * 
      * 
* * * * * * * * * * * * * 

OPINION - POSTPONEMENT 

 AutoZone Development, LLC (hereinafter “Appellant”) request a variance to reduce 

the required setback from 25 feet to 22.34 feet from the road right-of-way, for an installed 

freestanding sign at the subject property.  The subject property is located at 10301 Ezra Drive, 

Hagerstown, Maryland 21740 and is zoned Highway Interchange.  The Board held a public 

hearing in this matter on May 13, 2026 and again on July 8, 2026.   

Appellant was represented by William C. Wantz, Esq.  Kathryn Rathvon provided the 

Staff Report indicating that proper notice of the hearing was given to adjacent property 

owners by letter, publication was made in the newspaper, and the subject property was 

properly posted.  There were no letters of support or opposition, and no response or 

comments received from the State Highway Administration or other agencies or 

departments.  Ms. Rathvon also noted that the property was the subject of a similar variance 

request which was denied by the Board in a written opinion issued on June 27, 2025. 

Appellant began its presentation by offering two (2) alternatives for the Board to 

consider: (1) that the Board make a finding that this appeal is not substantially similar to the 

previously denied request pursuant to Section 25.7 of the Ordinance, or (2) that the Board 

postpone the hearing to a date beyond the twelve (12) month anniversary of the previous 

decision.  Appellant admitted Exhibit 1 which was comprised of the memorandum and case 

file, and prior opinions, Exhibit 2 which was the previous letter from the State Highway 

Administration indicating no objection to the sign, and Exhibit 3 which was a letter from the 

County. 

Before proceeding further with the hearing, the Board considered the threshold issue 

of whether the matter can, and should, go forward.  After consideration and discussion, the 

Board chose to postpone the hearing, and the matter was recalled on July 8, 2026. 
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Findings of Fact 

 Based upon the testimony given, all information and evidence presented, and upon a 

study of the specific property involved and the neighborhood in which it is located, the Board 

makes the following findings of fact: 

1. Sharpsburg Pike Holdings, LLC is the owner of the subject property located at 

10301 Ezra Drive, Hagerstown, Maryland.  The subject property is zoned Highway 

Interchange.   

2. Appellant is lessee of the subject property. 

3. The subject property consists of approximately .81 acres, improved by a 7,382 

commercial building operated as an Auto Zone retail store. 

4. An initial survey was completed and the location of a freestanding sign for the 

business was planned to meet the setback requirements. 

5. During construction, the contractor discovered significant rock and the footer 

location moved to avoid as much of the rock as possible.  At the time, the sign contractor 

believed that the footer was still close to its original design location. 

6. Once the footers were poured for the sign, the County conducted an inspection 

and discovered that the location had moved inside the setback area.  By the time the 

contractor, the owner and Appellant were notified of the error, the freestanding sign was 

completely installed. 

7. The owner filed an appeal with this Board, requesting variance relief for the 

sign foundation.  After hearing the testimony and evidence, the Board denied the variance 

relief in Case No. AP2025-008.  An appeal was initially noted to the Circuit Court for 

Washington County, but was later dismissed. 

8. Appellant subsequently filed a new appeal requesting a variance for the sign.  

The matter was heard on May 13, 2026 at which time the Board determined that no action 

would be taken because it had not been twelve (12) months since the last appeal. 

9. There was no opposition presented to this appeal. 
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Rationale 

The Board has authority to grant a variance upon a showing of practical difficulty or 

undue hardship as set forth in Section 25.2 and 25.56 of the Ordinance.1  “Practical Difficulty” 

may be found by the Board when:  (1) strict compliance would unreasonably prevent the use 

of the property for a permitted purpose or render conformance unnecessarily burdensome; 

and (2) denying the variance would do substantial injustice to the applicant and a lesser 

relaxation than that applied for would not give substantial relief; and (3) granting the 

variance would observe the spirit of the Ordinance and secure public safety and welfare.  

Section 25.56(A). 

 Practical difficulty and undue hardship are typically the result of a property being 

unique.  “‘Uniqueness’ of a property for zoning purposes requires that the subject property 

have an inherent characteristic not shared by other properties in the area, i.e., its shape, 

topography, subsurface condition, environmental factors, historical significance, access or 

non-access to navigable waters, practical restrictions imposed by abutting properties (such 

as obstructions) or other similar restrictions.”  North v St. Mary’s Cnty., 99 Md.App. 502, 514 

(1994). 

 The Board welcomed the opportunity to consider this request again and to hear 

additional information regarding the circumstances.  The foreman of the sign contractor 

testified that very early in the digging, they encountered significant rock.  He noted that the 

rock extended over a large area, back toward the parking lot and there was no way to move 

the sign foundation further inward.   

 Appellant also correctly points out that the Board previously focused on the error 

made by the contractor without considering whether practical difficulty would have resulted 

from the subsurface rock discovered during construction.  It does not appear that the 

contractor had any choice but to move the sign – albeit it was still error for them to do it 

 
1 “When the terms unnecessary hardship (or one of its synonyms) and practical difficulty are framed in the 
disjunctive (“or”), Maryland courts generally have applied the more restrictive hardship standard to use 
variances, while applying the less restrictive practical difficulty standard to area variances because use 
variances are viewed as more drastic departures from zoning requirements.”  Belvoir Farms Homeowners 
Ass’n, Inc. v North, 355 Md. 259, 276 n. 10 (1999) (citations omiĴed) 
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without approval.  However, the contractor’s mistake does not negate the unique 

circumstances which prohibit strict compliance with the setbacks at the subject property.  

Based on the testimony and evidence, it is clear that relaxation of the setback is  necessary 

due to the existence of so much rock in the area where the sign was to be located. 

 The Board finds that practical difficulty would result from strict compliance with the 

setback requirements.  The variance does not confer any special privilege and is consistent 

with the uses that other similarly situated properties enjoy.  Appellant’s request appears to 

be the minimum necessary to facilitate practical use of the property.  The Board finds that 

relaxation of the setback requirement is necessary and remains consistent with the spirit and 

intent of the Ordinance.  The variance request should be granted. 

Accordingly, the request for a variance to reduce the required setback from 25 feet to 

22.34 feet from the road right-of-way, for an installed freestanding sign at the subject property 

is hereby GRANTED, by a vote of 4 to 1.  The variance relief is granted subject to the standard 

condition that the use is consistent with the testimony and evidence presented during the 

hearing before the Board.    

BOARD OF APPEALS  

By: Robert Meyers, Acting Chair  
 
Date Issued:  August 6, 2026 

  
Notice of Appeal Rights  
 

Any party aggrieved by a final order of the Authority in a contested case, whether such decision 
is affirmative or negative in form, is entitled to file a petition for judicial review of that order to the Circuit 
Court for Washington County within thirty (30) days of the date of the order. 
 

 

 





















location within the zone." Schultz v. Pritts, 291 Md. 1, 15 (1981). For all these reasons, 

we conclude that this appeal meets the criteria for a special exception and therefore 

should be granted. 

Variance Request 

The Board has authority to grant a variance upon a showing of practical difficulty 

or undue hardship.§§ 25.2(c) and 25.56.2 "Practical Difficulty" may be found by the Board 

when: (1) strict compliance would unreasonably prevent the use of the property for a 

permitted purpose or render conformance unnecessarily burdensome; and (2) denying 

the variance would do substantial injustice to the applicant and a lesser relaxation than 

that applied for would not give substantial relief; and (3) granting the variance would 

observe the spirit of the Ordinance and secure public safety and welfare. § 25.56(A). 

Practical difficulty and undue hardship are the result of a property being unique. 

"'Uniqueness' of a property for zoning purposes requires that the subject property have 

an inherent characteristic not shared by other properties in the area, i.e., its shape, 

topography, subsurface condition, environmental factors, historical significance, access 

or non-access to navigable waters, practical restrictions imposed by abutting properties 

(such as obstructions) or other similar restrictions." North v. St. Mary's Cnty., 99 Md. App. 

502, 514 (1994).) 

Pursuant to Section 5A.6, the front yard setback for the subject property is required 

to be 50 feet. Appellant has requested a variance to reduce the setback to 32 feet, taking 

into consideration the additional 15 feet lost for the right-of-way dedication. The 

22 "When the terms unnecessary hardship (or one of its synonyms) and practical difficulties are framed 
in the disjunctive ("or"), Maryland courts generally have applied the more restrictive hardship standard to 

use variances, while applying the less restrictive practical difficulties standard to area variances because 
use variances are viewed as more drastic departures from zoning requirements." Belvoir Farms Homeowners 

Ass'n, Inc. v. North, 355 Md. 259, 276 n.10 (1999) (citations omitted). 

-4-
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BEFORE THE BOARD OF APPEALS 
FOR WASHINGTON COUNTY, MARYLAND 

 

HARD ROCK EXCAVATING   * Appeal No.: AP2026-023 
      * 
 APPELLANT    * 
      * 
* * * * * * * * * * * * * 

OPINION 

 Hard Rock Excavating (hereinafter “Appellant”) requests a special exception to 

establish additional area to be used for the previously approved excavation business at the 

subject property.  The subject property is located at 17028 Broadfording Road, Hagerstown, 

Maryland 21740 and is zoned Agricultural, Rural.  The Board held a public hearing in this 

matter on July 8, 2026.   

This appeal was heard pursuant to Article 25 of the Zoning Ordinance for Washington 

County and upon notice to the parties and general public as required.  Kathryn Rathvon 

provided the Staff Report indicating that proper notice of the hearing was given to adjacent 

property owners by letter, publication was made in the newspaper, and the subject property 

was properly posted. 

Findings of Fact 

 Based upon the testimony given, all information and evidence presented, and upon a 

study of the specific property involved and the neighborhood in which it is located, the Board 

makes the following findings of fact: 

1.  Dwight and Kristine Eby are the owners of the subject property located at 

17028 Broadfording Road, Hagerstown, Maryland 21740.  The property is zoned 

Agricultural, Rural. 

2. The subject property consists of approximately 8.47 acres immediately adjacent 

to the existing business property.  The subject property became available for purchase in 2024, 

but after Appellant sought special exception approval from this Board. 

3. Hard Rock Excavating was started as a business by Mr. Eby’s father in 2004.  

IN 2009, Mr. Eby purchased the business from his father and in 2012, his brother joined in 
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the business operations.  The business has grown exponentially over the years, and they now 

have ten (10) full-time employees. 

4. Appellant’s business has several pieces of equipment including dump trucks, 

pick-up trucks, skid steer, forklift, excavators and a tractor trailer that requires storage. 

5. The only regular traffic to the property will be employees coming to retrieve 

work trucks to travel to job sites.  The equipment is generally stored on the job site and will 

only be at the property when not being used for a project. 

6. In July 2024, Appellant received approval for a special exception to establish a 

contractor’s equipment and storage yard for the excavating business at the adjoining 

properties in Case No. AP2026-024. 

7. Appellant now proposes to expand storage and operations to the subject 

property which adjoins the existing business property. 

8. The Engineering Department provided comments regarding compliance with 

all site plan requirements.  There were no other comments from any County agencies or 

departments. 

9. The Board did not receive any letters of support or opposition. 

10. There was no opposition presented to this appeal. 

Rationale 

 The Board has authority to grant a special exception pursuant to Section 25.2(b) of the 

Zoning Ordinance for Washington County, Maryland. A special exception is defined as “a 

grant of a specific use that would not be appropriate generally or without restriction; and 

shall be based upon a finding that the use conforms to the plan and is compatible with the 

existing neighborhood.” Article 28A.  In addition, Section 25.6 sets forth the limitations, 

guides, and standards in exercise of the board’s duties and provides: 

   

 Where in these regulations certain powers are conferred upon the Board or the 
approval of the Board is required before a permit may be issued, or the Board is called 
upon to decide certain issues, the Board shall study the specific property involved, as well 
as the neighborhood, and consider all testimony and data submitted, and shall hear any 
person desiring to speak for or against the issuance of the permit.  However, the 
application for a permit shall not be approved where the Board finds the proposed 
building, addition, extension of building or use, sign, use or change of use would adversely 
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affect the public health, safety, security, morals or general welfare, or would result in 
dangerous traffic conditions, or would jeopardize the lives or property of people living in 
the neighborhood.  In deciding such matters, the Board shall consider any other 
information germane to the case and shall give consideration to the following, as 
applicable: 
 

(a)  The number of people residing or working in the immediate area concerned. 
(b)  The orderly growth of a community. 
(c)  Traffic conditions and facilities 
(d)  The effect of such use upon the peaceful enjoyment of people in their homes. 
(e) The conservation of property values. 
(f) The effect of odors, dust, gas, smoke, fumes, vibrations, glare and noise upon 

the use of surrounding property values. 
(g) The most appropriate use of the land and structure. 
(h) Decision of the courts. 
(i) The purpose of these regulations as set forth herein. 
(j) Type and kind of structures in the vicinity where public gatherings may be 

held, such as schools, churches, and the like. 
 

As with the previous appeal in 2024, the testimony and evidence suggest there will be limited, 

if any, impact on the surrounding properties.  The property is located in a rural area with 

surrounding agricultural operations and upon speaking to the neighbors, Mr. Eby reported 

there were no objections.   

 The Board finds no cause for concern with respect to the number of people residing 

or working in the area, traffic conditions, nearby public gatherings or the conservation of 

property values.  There will be no odors, gas, smoke, noise, fumes, vibrations or glare 

produced beyond what is normally expected in an agricultural area.  The proposed expansion 

will not affect any public gatherings in the vicinity and will be hardly noticeable to anyone 

other than the immediate and adjacent property owners, of which the Ebys are one.  The 

Board finds that the proposed expansion at the subject property will have no greater “adverse 

effects above and beyond those inherently associated with such a special exception use 

irrespective of its location within the zone. Schultz v. Pritts, 291 Md. 1, 15 (1981).  Any impact 

would result from the proposed use would have similar impact regardless of the location in 

the zoning district and thus it is not unique to the subject property.  Moreover, the Board 

finds that the proposed use is a logical expansion of the existing, previously approved 

operation and does not change the impact on the surrounding area.  For all these reasons, we 

conclude that this appeal meets the criteria for a special exception, and Appellant’s request 
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should be granted.  

Accordingly, the request for a special exception to establish additional area to be used 

for the previously approved excavation business at the subject property is hereby 

GRANTED, by a vote of 5 to 0.  The special exception is granted subject to the standard 

condition that the use is consistent with the testimony and evidence presented during the 

hearing before the Board.    

 

BOARD OF APPEALS  

By: Robert Meyers, Acting Chair  
 
Date Issued:  August 6, 2026 

  
Notice of Appeal Rights  
 

Any party aggrieved by a final order of the Authority in a contested case, whether such decision 
is affirmative or negative in form, is entitled to file a petition for judicial review of that order to the Circuit 
Court for Washington County within thirty (30) days of the date of the order. 
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BEFORE THE BOARD OF APPEALS 

FOR WASHINGTON COUNTY, MARYLAND 

 

OLIVER HOMES, INC.    * Appeal No.: AP2026-024 

      * 

 APPELLANT    * 

      * 

* * * * * * * * * * * * * 

OPINION 

 Oliver Homes, Inc. (hereinafter “Appellant”) requests a variance to reduce the 

required side yard setback from 15 feet to 13 feet for a constructed foundation of a single-

family dwelling at the subject property.   The subject property is located at 4931 Mount Briar 

Road, Keedysville, Maryland 21756 and is zoned Preservation.  The Board held a public 

hearing in this matter on July 8, 2026.   

The appeal was heard pursuant to Article 25 of the Zoning Ordinance for Washington 

County and upon notice to the parties and general public as required.  Kathryn Rathvon 

provided the Staff Report indicating that proper notice of the hearing was given to adjacent 

property owners by letter, publication was made in the newspaper, and the subject property 

was properly posted. 

Findings of Fact 

 Based upon the testimony given, all information and evidence presented, and upon a 

study of the specific property involved and the neighborhood in which it is located, the Board 

makes the following findings of fact: 

1. The subject property is owned by Faith and Jesse Leisinger. 

2. Appellant is the contractor hired by the owners to construct a single-family 

dwelling at the subject property.  Appellant has permission from the owners to pursue this 

appeal.       

3. The subject property consists of approximately 2.8 acres situated on the east 

side of Mount Briar Road.    The property is surrounded by other residential properties and 

there is an existing garage structure located toward the rear boundary line. 

4. The owners contracted Appellant to construct a single-family dwelling on the 
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property.  Upon pouring the foundation walls, it was discovered that the structure was 13 

feet from the side yard property line rather than the required 15 feet. 

5. There is no way to move the foundation without demolition and incurring 

significant expense to rebuild the foundation. 

6. The proposed location for the house was chosen to align with the driveway 

and to connect with the existing garage to the rear. 

7. The Board received one (1) letter of support for the appeal and there were no 

comments provided from other agencies or departments.  

8. There was no opposition presented to this appeal. 

 

Rationale 

The Board has authority to grant a variance upon a showing of practical difficulty or 

undue hardship as set forth in Section 25.2 and 25.56 of the Ordinance.1  “Practical Difficulty” 

may be found by the Board when:  (1) strict compliance would unreasonably prevent the use 

of the property for a permitted purpose or render conformance unnecessarily burdensome; 

and (2) denying the variance would do substantial injustice to the applicant and a lesser 

relaxation than that applied for would not give substantial relief; and (3) granting the 

variance would observe the spirit of the Ordinance and secure public safety and welfare.  

Section 25.56(A). 

 Practical difficulty and undue hardship are typically the result of a property being 

unique.  “‘Uniqueness’ of a property for zoning purposes requires that the subject property 

have an inherent characteristic not shared by other properties in the area, i.e., its shape, 

topography, subsurface condition, environmental factors, historical significance, access or 

non-access to navigable waters, practical restrictions imposed by abutting properties (such 

 
1 “When the terms unnecessary hardship (or one of its synonyms) and practical difficulty are framed in the 

disjunctive (“or”), Maryland courts generally have applied the more restrictive hardship standard to use 

variances, while applying the less restrictive practical difficulty standard to area variances because use 

variances are viewed as more drastic departures from zoning requirements.”  Belvoir Farms Homeowners 

Ass’n, Inc. v North, 355 Md. 259, 276 n. 10 (1999) (citations omitted) 
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as obstructions) or other similar restrictions.”  North v St. Mary’s Cnty., 99 Md.App. 502, 514 

(1994). 

 Pursuant to Section 5C of the Zoning Ordinance, the side yard setback for the subject 

property is 15 feet.  Mark Oliver testified that the layout of the home was chosen to tie into 

the existing garage and driveway, which meant turning the home.  The result was that the 

left front corner of the home was closer to the side yard boundary than the rest of the home.  

Mr. Oliver believes that the layout shifted but probably appeared correct given the over dig.  

Now that the foundation walls are poured, the only way to comply with the 15-foot 

requirement would be to demolish the existing work and start over.  Mr. Oliver testified that 

this would result in great expense. 

 The Board finds that practical difficulty would result from strict compliance with the 

setback requirements.  The variance does not confer any special privilege and is consistent 

with the uses that other similarly situated properties enjoy.  Appellant’s request appears to 

be the minimum necessary to facilitate practical use of the property.  The Board finds that 

relaxation of the setback requirement is necessary and remains consistent with the spirit and 

intent of the Ordinance.  The variance request should be granted. 

Accordingly, the request for a variance to reduce the required side yard setback from 

15 feet to 13 feet for a constructed foundation of a single-family dwelling at the subject 

property is hereby GRANTED, by a vote of 5 to 0.  The variance relief is granted subject to 

the standard condition that the use is consistent with the testimony and evidence presented 

during the hearing before the Board.    

BOARD OF APPEALS  

By: Robert Meyers, Acting Chair  

 

Date Issued:  August 6, 2026 

  
Notice of Appeal Rights  

 

Any party aggrieved by a final order of the Authority in a contested case, whether such decision 

is affirmative or negative in form, is entitled to file a petition for judicial review of that order to the Circuit 

Court for Washington County within thirty (30) days of the date of the order. 
 

 




