
BOARD OF APPEALS 

April 1, 2026 

County Administration Building, 100 W. Washington St., Meeting Room 2000, Hagerstown, at 6:00 p.m. 

AGENDA 

AP2026-009: An appeal was filed by Carl & Leslie Rutherford for a variance from the required 50 ft. setback to 15 ft. for 
proposed detached garage on property owned by the appellants and located at 17423 Da Wrong Lane, Hagerstown, Zoned 
Agricultural Rural District.-GRANTED   

AP2026-010: Appeal is scheduled for the April 15 hearing. Additional information will be included on the April 15 
agenda. 

AP2026-011: An appeal was filed by Sean & Tracy Hayden for a variance from the required 40 ft. setback from the road 
right-of-way to 6.5 ft. for construction of a replacement dwelling on property owned by the appellants and located at 6346 
Zittlestown Road, Middletown, Zoned Preservation District.-GRANTED  

AP2026-004: An appeal was filed by The Towers LLC for a variance from the minimum setback of a distance equaling 
the total height of the tower and equipment of 199 ft. to 150 ft. from the western property line on property owned by 
Boonsboro First Hose Fire Company and located at 3413 Rohrersville Road, Rohrersville, Zoned Preservation District. – 
GRANTED

________________________________________________________________________________________________ 

Pursuant to the Maryland Open Meetings Law, notice is hereby given that the deliberations of the Board of Zoning 
Appeals are open to the public.  Furthermore, the Board, at its discretion, may render a decision as to some or all of the 
cases at the hearing described above or at a subsequent hearing, the date and time of which will be announced prior to the 
conclusion of the public hearing. Individuals requiring special accommodations are requested to contact Katie Rathvon at 
240-313-2464 Voice, 240-313-2130 Voice/TDD no later than March 23, 2026.  Any person desiring a stenographic 
transcript shall be responsible for supplying a competent stenographer.

The Board of Appeals reserves the right to vary the order in which the cases are called.  Please take note of the Amended 
Rules of Procedure (Adopted July 5, 2006), Public Hearing, Section 4(d) which states: 

Applicants shall have ten (10) minutes in which to present their request and may, upon request to and permission of the 
Board, receive an additional twenty (20) minutes for their presentation.  Following the Applicant’s case in chief, other 
individuals may receive three (3) minutes to testify, except in the circumstance where an individual is representing a 
group, in which case said individual shall be given eight (8) minutes to testify. 

Those Applicants requesting the additional twenty (20) minutes shall have their case automatically moved to the end of 
the docket. 

For extraordinary cause, the Board may extend any time period set forth herein, or otherwise modify or suspend these 
Rules, to uphold the spirit of the Ordinance and to do substantial justice. 

Tracie Felker, Chairman 

Board of Zoning Appeals 
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BEFORE THE BOARD OF APPEALS 

FOR WASHINGTON COUNTY, MARYLAND 

 

CARL AND LESLIE RUTHERFORD  * Appeal No.: AP2026-009 

      * 

 APPELLANTS    * 

      * 

* * * * * * * * * * * * * 

OPINION 

 Carl and Leslie Rutherford (hereinafter “Appellants”) request a variance to reduce the 

required setback from 50 feet to 15 feet for a proposed detached garage at the subject 

property.  The subject property is located at 17423 Da Wrong Lane, Hagerstown, Maryland 

21740 and is zoned Agricultural, Rural.  The Board held a public hearing in this matter on 

April 1, 2026.   

This appeal was heard pursuant to Article 25 of the Zoning Ordinance for Washington 

County and upon notice to the parties and general public as required.  Kathryn Rathvon 

provided the Staff Report indicating that proper notice of the hearing was given to adjacent 

property owners by letter, publication was made in the newspaper, and the subject property 

was properly posted. 

Findings of Fact 

 Based upon the testimony given, all information and evidence presented, and upon a 

study of the specific property involved and the neighborhood in which it is located, the Board 

makes the following findings of fact: 

1.  Appellants are the owners of the subject property located at 17423 Da Wrong 

Lane, Hagerstown, Maryland.  The subject property is zoned Agricultural, Rural. 

2. The subject property consists of approximately 13.1 acres and is improved by 

a residence, multiple accessory barn structures and a gazebo.  The approach to the residence 

is a long lane that ends in a turnabout in front of a large barn and to the side of the residence. 

3. There are underground utilities located to the side of the large barn.  There are 

numerous trees and rock in other areas of the subject property. 

4. Appellants suffered damage to their vehicles due to storms and hail in the past.  

They are seeking to protect their vehicles by storing them in a garage. 
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5. Appellants propose to construct a 30-foot by 32-foot detached garage building 

at the end of the driveway and circle, fifteen (15) feet from the property line. 

6. Appellants consulted their neighbors about the project and there were no 

concerns or objections raised. 

7. The Historic District Commission had no objection to the proposed project but 

wanted to ensure that Appellants that the impact to existing resources will be minimized.  To 

that end, they reiterated that historic design requirements which will apply to this project.  

 8. There were no comments from other County agencies or departments. 

9. There was no opposition presented to this appeal.  

Rationale 

The Board has authority to grant a variance upon a showing of practical difficulty or 

undue hardship as set forth in Section 25.2 and 25.56 of the Ordinance.1  “Practical Difficulty” 

may be found by the Board when:  (1) strict compliance would unreasonably prevent the use 

of the property for a permitted purpose or render conformance unnecessarily burdensome; 

and (2) denying the variance would do substantial injustice to the applicant and a lesser 

relaxation than that applied for would not give substantial relief; and (3) granting the 

variance would observe the spirit of the Ordinance and secure public safety and welfare.  

Section 25.56(A). 

 Practical difficulty and undue hardship are typically the result of a property being 

unique.  “‘Uniqueness’ of a property for zoning purposes requires that the subject property 

have an inherent characteristic not shared by other properties in the area, i.e., its shape, 

topography, subsurface condition, environmental factors, historical significance, access or 

non-access to navigable waters, practical restrictions imposed by abutting properties (such 

as obstructions) or other similar restrictions.”  North v St. Mary’s Cnty., 99 Md.App. 502, 514 

(1994). 

 
1 “When the terms unnecessary hardship (or one of its synonyms) and practical difficulty are framed in the 

disjunctive (“or”), Maryland courts generally have applied the more restrictive hardship standard to use 

variances, while applying the less restrictive practical difficulty standard to area variances because use 

variances are viewed as more drastic departures from zoning requirements.”  Belvoir Farms Homeowners 

Ass’n, Inc. v North, 355 Md. 259, 276 n. 10 (1999) (citations omitted) 
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 Pursuant to Section 5A.7, “side yard setbacks for residential use lots shall be a 

minimum of 50 feet for lots five (5) acres or greater in size.”  Normally under Section 5A.5, 

the side yard setback would be 15 feet.  Appellant seeks a variance to the setback which 

would apply to smaller properties in order to construct a detached garage.  Appellants 

testified that they looked at other locations on the property but found the proposed area to 

be the most practical.  Adhering to the setback requirement would put the garage in front of 

the existing barn which would block access and interfere with large equipment turning 

around.  They are unable to excavate or build on the other side of the large barn due to buried 

utilities servicing the property.  Appellants also testified that elsewhere on the property 

would require costly tree and rock removal. 

 The Board finds that practical difficulty would result from strict compliance with the 

setback requirements.  Given the topography, the location of existing buildings and 

underground utilities, Appellants have very few practical places to locate the proposed 

garage.  Without relaxation of the setback, Appellant would not have the ability to construct 

the garage in the most logical location – at the end of the driveway.  It is also clear from the 

testimony that Appellants considered other locations, all of which present more hardships 

and difficulty than the proposed location.  The variance does not confer any special privilege 

and is consistent with the uses that other similarly situated properties enjoy.  Appellant’s 

request appears to be the minimum necessary to facilitate practical use of the property.  The 

Board finds that relaxation of the setback requirement is necessary and remains consistent 

with the spirit and intent of the Ordinance.  The variance request should be granted. 

Accordingly, the request for a variance to reduce the required setback from 50 feet to 

15 feet for a proposed detached garage at the subject property is hereby GRANTED, by a vote 

of 5 to 0.  The variance relief is granted subject to the standard condition that the use is 

consistent with the testimony and evidence presented during the hearing before the Board.    

 

BOARD OF APPEALS  

By: Tracie Felker, Chair  

 

Date Issued:  April 30, 2026 
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Notice of Appeal Rights  

 

Any party aggrieved by a final order of the Authority in a contested case, whether such decision 

is affirmative or negative in form, is entitled to file a petition for judicial review of that order to the Circuit 

Court for Washington County within thirty (30) days of the date of the order. 
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BEFORE THE BOARD OF APPEALS 

FOR WASHINGTON COUNTY, MARYLAND 

 

SEAN AND TRACY HAYDEN   * Appeal No.: AP2026-011 

      * 

 APPELLANTS    * 

      * 

* * * * * * * * * * * * * 

OPINION 

 Sean and Tracy Hayden (hereinafter “Appellants”) request a variance to reduce the 

required setback from road right-of-way from 40 feet to 9.5 feet for construction of a 

replacement dwelling at the subject property.  The subject property is located at 17423 Da 

Wrong Lane, Hagerstown, Maryland 21740 and is zoned Agricultural, Rural.  The Board held 

a public hearing in this matter on April 1, 2026.   

This appeal was heard pursuant to Article 25 of the Zoning Ordinance for Washington 

County and upon notice to the parties and general public as required.  Kathryn Rathvon 

provided the Staff Report indicating that proper notice of the hearing was given to adjacent 

property owners by letter, publication was made in the newspaper, and the subject property 

was properly posted. 

Findings of Fact 

 Based upon the testimony given, all information and evidence presented, and upon a 

study of the specific property involved and the neighborhood in which it is located, the Board 

makes the following findings of fact: 

1.  Appellants are the owners of the subject property located at 6346 Zittlestown 

Road, Middletown, Maryland 21769.  The subject property is zoned Preservation. 

2. Zittlestown Road is a narrow, unlined road which has no shoulder or 

additional room on either side of the roadway.  The road is 25 feet wide and there are areas, 

including the subject property where trees, shrubbery and other elements encroach into the 

roadway. 

3. Zittlestown Road does not have a platted right-of-way with the County. 

4. The subject property consists of approximately 14.85 acres situated on both 

sides of Zittlestown Road as it bends and traverses up the mountain.  The subject property is 
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improved by an existing dwelling which was constructed in 1915 and needs repair.  The 

dwelling has approximately 2,700 square feet of living space and is located so close to the 

roadway that the front steps land at the edge of the pavement.  There are also multiple 

existing accessory buildings located to the right of the dwelling. 

5. The subject property has a steep grade that increases from the home site 

toward the rear of the property. 

6. Appellant proposes to tear down the existing dwelling and construct a new 

home.  The home will be designed to bring the driveway off of Zittlestown Road to a garage 

underneath the living space. 

7. Appellant previously sought a variance to reduce the setback to 6 feet for 

construction of the new home with the steps extending from the front door to the roadway.  

That appeal was denied in Case No. AP2026-001. 

8. Appellant has changed the design of the home and property since the last 

appeal.  The proposed dwelling has been moved 60 feet west and pushed back several feet 

from the roadway.  The front steps are now planned to run parallel to the front of the home. 

9. The Board received one (1) letter of opposition from Gary Godlove who stated 

that proposed project was too close to the road and created unsafe conditions for motorists. 

10. There was no opposition presented during the hearing for this appeal.  

Rationale 

Section 25.7 of the Zoning Ordinance 

  Pursuant to Section 25.7 of the Zoning Ordinance, “if an application is disapproved, 

thereafter the Board shall take no further action on another application for substantially the 

same proposal, on the same premises, until after twelve (12) months from the date of such 

disapproval.”  In this case, Appellants requested the current variance relief almost 

immediately after being denied in the prior appeal.  The Board must first decide whether this 

request is “substantially the same” as the previous request. 

  Appellants offered three (3) distinct reasons that this request was substantially 

different from the prior appeal.  First, the proposed dwelling has been moved 60 feet to the 

west and is now in a different location on the property.  Second, the house has been pushed 

back several feet, changing its juxtaposition to Zittlestown Road.  Lastly, the front steps have 
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been turned ninety (90) degrees to run parallel with the dwelling.  While it is true that 

Appellants’ request has only changed by 3.5 feet, the effect of the setback is much different.  

By relocating the proposed dwelling further west and towards the mountain, Appellants 

have materially changed the impact as to the roadway and neighboring properties.  The 

analysis of the setbacks is different, as the house is no longer situated right on the bend in the 

roadway.  Based on the totality of the circumstances, the Board finds that Appellants’ request 

herein is not substantially the same proposal as the previously denied request.  Appellants’ 

variance request may proceed. 

Variance 

The Board has authority to grant a variance upon a showing of practical difficulty or 

undue hardship as set forth in Section 25.2 and 25.56 of the Ordinance.1  “Practical Difficulty” 

may be found by the Board when:  (1) strict compliance would unreasonably prevent the use 

of the property for a permitted purpose or render conformance unnecessarily burdensome; 

and (2) denying the variance would do substantial injustice to the applicant and a lesser 

relaxation than that applied for would not give substantial relief; and (3) granting the 

variance would observe the spirit of the Ordinance and secure public safety and welfare.  

Section 25.56(A). 

 Practical difficulty and undue hardship are typically the result of a property being 

unique.  “‘Uniqueness’ of a property for zoning purposes requires that the subject property 

have an inherent characteristic not shared by other properties in the area, i.e., its shape, 

topography, subsurface condition, environmental factors, historical significance, access or 

non-access to navigable waters, practical restrictions imposed by abutting properties (such 

as obstructions) or other similar restrictions.”  North v St. Mary’s Cnty., 99 Md.App. 502, 514 

(1994). 

 Pursuant to Section 5C.5 of the Zoning Ordinance, the front yard setback for the 

subject property is 40 feet from the road right-of-way. Appellants presented testimony 

 
1 “When the terms unnecessary hardship (or one of its synonyms) and practical difficulty are framed in the 

disjunctive (“or”), Maryland courts generally have applied the more restrictive hardship standard to use 

variances, while applying the less restrictive practical difficulty standard to area variances because use 

variances are viewed as more drastic departures from zoning requirements.”  Belvoir Farms Homeowners 

Ass’n, Inc. v North, 355 Md. 259, 276 n. 10 (1999) (citations omitted) 
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through their homebuilder, Joel Rensberger, about the project. He testified that they are 

seeking to replace the existing home which is in disrepair, with a similarly sized new home.  

Mr. Rensberger testified that the changes made to the design help to push the home further 

from the road and avoid having the front steps land so close to passing traffic.  In addition, 

the movement of the home and driveway apron creates better sight distance for the property.  

Mr. Rensberger believes that this design improves the impact on the property and traffic 

conditions and also the extent to which design changes can be made and maintain the intent 

of the project.  

 The Board finds that practical difficulty would result from strict compliance with the 

setback requirements.  Given the topography, the location of existing buildings and the 

roadway, Appellants have very few practical places to locate the proposed new dwelling.  

Without relaxation of the setback, Appellant would not have the ability to construct the new 

home and correct the current state of the property which is in disrepair.  After hearing the 

Board’s concerns in the prior appeal, Appellants have carefully considered the changes to the 

design to mitigate those concerns and improve the property.    The variance does not confer 

any special privilege and is consistent with the uses that other similarly situated properties 

enjoy.  Appellant’s request appears to be the minimum necessary to facilitate practical use of 

the property.  The Board finds that relaxation of the setback requirement is necessary and 

remains consistent with the spirit and intent of the Ordinance.  The variance request should 

be granted. 

Accordingly, the request for a variance to reduce the required setback from road right-

of-way from 40 feet to 9.5 feet for construction of a replacement dwelling at the subject 

property is hereby GRANTED, by a vote of 5 to 0.  The variance relief is granted subject to 

the standard condition that the use is consistent with the testimony and evidence presented 

during the hearing before the Board.    

 

BOARD OF APPEALS  

By: Tracie Felker, Chair  

 

Date Issued:  April 30, 2026 
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Notice of Appeal Rights  

 

Any party aggrieved by a final order of the Authority in a contested case, whether such decision 

is affirmative or negative in form, is entitled to file a petition for judicial review of that order to the Circuit 

Court for Washington County within thirty (30) days of the date of the order. 
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BEFORE THE BOARD OF APPEALS 

FOR WASHINGTON COUNTY, MARYLAND 

 

THE TOWERS, LLC    * Appeal No.: AP2026-004 

      * 

 APPELLANT    * 

      * 

* * * * * * * * * * * * * 

OPINION 

 The Towers, LLC (hereinafter “Appellant”) request a variance to reduce the required 

setback from 199 feet to 150 feet from the western property line for a proposed commercial 

communications facility at the subject property.  The subject property is located at 3413 

Rohrersville Road, Rohrersville, Maryland 21779 and is zoned Preservation.  The Board held 

a public hearing in this matter on March 4, 2026 and April 1, 2026.   

This appeal was called during the regular meeting of the Board on March 4, 2026.  At 

that time, concerns were raised about the notice that was posted on the subject property.  

Although the notice was to remain for two (2) weeks after posting, there were several witness 

accounts that the notice was not up upon passing or visiting the subject property.  The Board 

raised concerns about the sufficiency of notice, particularly in light of the contentious appeal 

in 2025.  The Board decided to postpone the hearing so that the subject property could be 

properly posted for the prescribed period. 

This appeal was heard on April 1, 2026, pursuant to Article 25 of the Zoning 

Ordinance for Washington County and upon notice to the parties and general public as 

required.  Appellant was represented by Doug Sampson, Esq.  Kathryn Rathvon provided 

the Staff Report indicating that proper notice of the hearing was given to adjacent property 

owners by letter, publication was made in the newspaper, and the subject property was 

properly posted. 

Findings of Fact 

 Based upon the testimony given, all information and evidence presented, and upon a 

study of the specific property involved and the neighborhood in which it is located, the Board 

makes the following findings of fact: 
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1. Boonsboro First Hose Fire Co. is the owner of the subject property located at 

3413 Rohrersville Road, Rohrersville, Maryland.  The subject property is zoned Preservation. 

2. Appellant is the contract lessee for a portion of the subject property to be used 

as a commercial communications tower and is authorized to pursue this appeal. 

3. The subject property consists of approximately 7.26 acres, improved by a 

commercial building and garage space operated as Station 8 of the Boonsboro First Hose Fire 

Company.  The garage building houses emergency vehicles and there is surface parking 

surrounding the building.  It is adjacent to agricultural and residential properties, with 

screening from trees to the south, southeast and across Rohrersville Road to the west. 

4. Appellant proposes to construct a 199-foot monopole-style commercial 

communications tower with a 4-foot lightning rod on top.  The facility will consist of the 

monopole and an accessory building.  It will be accessed by expanding the current access to 

the property and will require visits from a technician approximately four (4) times per year 

for routine inspection and maintenance. 

5. The communications tower will be designed so that in the event of failure or 

damage, the fall radius would be limited to 150 feet. 

6. Due to the height, the monopole tower is not required to have a beacon for 

aircraft.  Appellant previously indicated that it would install a beacon if it was made a 

condition of approval. 

7. Appellant obtained special exception approval and setback variances for the 

proposed commercial communications facility at the subject property in Case No. AP2026-

001. 

8. During the Site Plan process, Appellant discovered that there was a 250-foot 

right-of-way along Rohrersville Road, thus changing the setback measurements for the 

proposed commercial communications tower. 

9. Boonsboro First Hose Fire Company supports this project and believes it will 

address call drops and communication issues for the surrounding area. 

10. There were no comments from other County agencies or departments.  The 
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State Highway Administration provided no comments for the project. 

11. There was opposition presented to this appeal by nearby property owners. 

Rationale 

The Board has authority to grant a variance upon a showing of practical difficulty or 

undue hardship as set forth in Section 25.2 and 25.56 of the Ordinance.1  “Practical Difficulty” 

may be found by the Board when:  (1) strict compliance would unreasonably prevent the use 

of the property for a permitted purpose or render conformance unnecessarily burdensome; 

and (2) denying the variance would do substantial injustice to the applicant and a lesser 

relaxation than that applied for would not give substantial relief; and (3) granting the 

variance would observe the spirit of the Ordinance and secure public safety and welfare.  

Section 25.56(A). 

 Practical difficulty and undue hardship are typically the result of a property being 

unique.  “‘Uniqueness’ of a property for zoning purposes requires that the subject property 

have an inherent characteristic not shared by other properties in the area, i.e., its shape, 

topography, subsurface condition, environmental factors, historical significance, access or 

non-access to navigable waters, practical restrictions imposed by abutting properties (such 

as obstructions) or other similar restrictions.”  North v St. Mary’s Cnty., 99 Md.App. 502, 514 

(1994). 

 Pursuant to Section 4.22 of the Zoning Ordinance, the minimum setback for a 

commercial communications tower shall be “a distance equaling the total height of the tower 

and equipment.”  In this case, the setback requirement would equal to 199 feet.  Appellant’s 

presentation was identical to the one made in the prior appeal for the setback variances and 

special exception approval.  The notable difference was that Appellant discovered the 250-

foot right-of-way which frustrates compliance with the setback requirements from the 

western boundary line.  Appellant presented testimony that the requested variance is 

 
1 “When the terms unnecessary hardship (or one of its synonyms) and practical difficulty are framed in the 

disjunctive (“or”), Maryland courts generally have applied the more restrictive hardship standard to use 

variances, while applying the less restrictive practical difficulty standard to area variances because use 

variances are viewed as more drastic departures from zoning requirements.”  Belvoir Farms Homeowners 

Ass’n, Inc. v North, 355 Md. 259, 276 n. 10 (1999) (citations omitted) 
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intended to maintain the original location for the communications tower.  The request is also 

designed to accommodate the fall radius for the tower in the event of a collapse. 

Several adjacent property owners testified in opposition to the proposed project. 

The testimony focused on the prior approval of the special exception, decreased property 

values and incompatibility with the surrounding area.  The opposition also suggested 

that there were other properties in close proximity that would be more appropriate for 

such a use.  In sum, the opposition testimony attempted to re-litigate the special exception 

issues that were decided in the previous appeal.  It should be noted that despite 

significant opposition to the prior special exception and variance requests, no appeal was 

filed following the Board’s decision. 

 The basis for variance relief was established in the prior appeal, and those conditions 

remain in existence for this appeal.  The subject property is oddly shaped and shallow, with 

boundary lines cut at angles and juxtaposed to adjacent properties. The existing fire station 

building is located toward the middle of the property, and the proposed communications 

facility would be located in close proximity to avoid disruption to the land, and to maximize 

distance from the surrounding properties.  Moreover, the property is limited by an 

excessively large right-of-way area which encroaches on the setbacks.  The Board finds that 

strict compliance with the setback requirements would unreasonably prevent the use of 

the property for a permitted purpose. Appellant cannot move the tower on the property 

to alleviate the setback requirements and cannot reduce the height without 

significantly impacting the viability and utility of the proposed facility. The Board 

finds that practical difficulty would result from strict compliance with the setback 

requirements.  The variance does not confer any special privilege and is consistent with the 

uses that other similarly situated properties enjoy.  Appellant’s request appears to be the 

minimum necessary to facilitate practical use of the property.  The Board finds that relaxation 

of the setback requirement is necessary and remains consistent with the spirit and intent of 

the Ordinance.  The variance request should be granted. 
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Accordingly, the request for a variance to reduce the required setback from 199 feet 

to 150 feet from the western property line for a proposed commercial communications facility 

is hereby GRANTED, by a vote of 3 to 2.  The variance relief is granted subject to the standard 

condition that the use is consistent with the testimony and evidence presented during the 

hearing before the Board.    

 

BOARD OF APPEALS  

By: Tracie Felker, Chair  

 

Date Issued:  April 30, 2026 

  
Notice of Appeal Rights  

 

Any party aggrieved by a final order of the Authority in a contested case, whether such decision 

is affirmative or negative in form, is entitled to file a petition for judicial review of that order to the Circuit 

Court for Washington County within thirty (30) days of the date of the order. 

 

 

 

 

 


