
BOARD OF APPEALS 

December 20, 2023 

County Administration Building, 100 W. Washington St., Meeting Room 2000, Hagerstown, at 6:00 p.m. 

AGENDA 

AP2023-047: An appeal was filed by Martin & Nicole Boese for a special exception to establish a second single-family 
dwelling on a parcel improved with a dwelling and a variance from the required 50 ft. side yard setback for residential use 
lots when the lot is 5 acres or greater in size to 15 ft. for East property line for proposed single-family dwelling. An 
additional variance request from the required 50 ft. side yard setback to 16 ft. for the constructed accessory structure. The 
property is owned by the appellant and located at 14005 Misty Glen Lane, Hagerstown, Zoned Agricultural Rural. The 
special exception to establish the second single-family dwelling was DENIED, therefore the variance was not 
applicable. The variance from the required 50 ft. side yard setback to 16 ft. was GRANTED.

****************************************************************************** 

Pursuant to the Maryland Open Meetings Law, notice is hereby given that the deliberations of the Board of Zoning Appeals 
are open to the public.  Furthermore, the Board, at its discretion, may render a decision as to some or all of the cases at the 
hearing described above or at a subsequent hearing, the date and time of which will be announced prior to the conclusion of 
the public hearing. Individuals requiring special accommodations are requested to contact Katie Rathvon at 240-313-2464 
Voice, 240-313-2130 Voice/TDD no later than December 11, 2023.  Any person desiring a stenographic transcript shall be 
responsible for supplying a competent stenographer.

The Board of Appeals reserves the right to vary the order in which the cases are called.  Please take note of the Amended 
Rules of Procedure (Adopted July 5, 2006), Public Hearing, Section 4(d) which states: 

Applicants shall have ten (10) minutes in which to present their request and may, upon request to and permission of the 
Board, receive an additional twenty (20) minutes for their presentation.  Following the Applicant’s case in chief, other 
individuals may receive three (3) minutes to testify, except in the circumstance where an individual is representing a 
group, in which case said individual shall be given eight (8) minutes to testify. 

Those Applicants requesting the additional twenty (20) minutes shall have their case automatically moved to the end of 
the docket. 

For extraordinary cause, the Board may extend any time period set forth herein, or otherwise modify or suspend these 
Rules, to uphold the spirit of the Ordinance and to do substantial justice. 

Jay Miller, Chairman 

Board of Zoning Appeals 
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December 6, 2023 
 
Board of Zoning Appeals 
c/o Katie Rathvon, Zoning Coordinator 
Division of Planning & Zoning 
747 Northern Avenue 
Hagerstown, MD 21742 
 
Re:  AP2023 – 047 – 14005 Misty Glen Lane, Hagerstown, MD 
 
Dear Board Members: 
 
Please accept the within letter and attachments as additional materials in support of the 
above referenced appeal filed by Martin and Nicole Boese for (i) a Special Exception 
and Side Yard Setback Variance (50’ to 15’) to establish a second, single-family dwelling; 
and (ii) Side Yard Setback Variance (50’ to 16.7’) for an accessory structure, both on the 
subject property located at 14005 Misty Glen Lane (Tax Map 26, Parcel 417) (the 
“Property”). 
 
Property Info. 
 
The Property is located on the north side of Leiters Mill Road just west of Leitersburg. 
Although not part of the subdivision itself, the Property is directly adjacent to the row 
of twelve (12) homes which comprise Section A of Mill Village. The Property’s western 
boundary adjoins the +/- 5.5 ac. property owned by Mr. and Mrs. Chuckla that 
stretches down to the Antietam Creek and the one-lane bridge. 
 
The Property is zoned Agricultural (A) and was created in 2005 as part of the five (5) lot 
Misty Glen subdivision pursuant to that certain Preliminary / Final Plat (Lots 1-5) 
recorded among the Land Records of Washington County as Plat No. 8326-8330 
(collectively, the “Plat”), a copy of which is attached hereto as Exhibit A. 
 
Although the Property is +/- 14 ac. in size, as can be seen on Sheets 1,3 & 5 of the Plat, 
the majority is unusable due to the presence of +/- 10 ac. of Sensitive Area including 
Forest Retention, Floodplain and Stream Buffer Areas as well as a portion of Antietam 
Creek itself. See also the “Washington County Zoning Review Map,” a copy of which is 
attached hereto as Exhibit B. 
 
The impact of this large Sensitive Area is magnified by the Property’s distinct tapered, 
pie-shaped configuration. Again, as can be seen on the Plat and County Review Map, 



 

 

the Sensitive Area inhibits the use of the widest portions of the Property to the rear 
leaving only the narrowest +/- 4 ac. portion of the Property closest to Leiters Mill Road 
for use and improvements by the property owner. 
 
Lastly, further hindering the use of this Property is the presence of a 15’ wide access 
lane and reciprocal easement to the Chuckla property which can be seen on Sheet 3 of 
the Plat and which bisects the Property’s already narrow frontage area along Leiters 
Mill Road. 
 
 
Specific Requests 
 
Variances: 
 
As shown and described on the Plat, specifically Note 5, the Minimum Side Yard 
Setback applicable to the Property in 2005 was 15’. This actually remains the general 
requirement in the Agricultural (A) zoning district for single-family dwelling units. 
 
However, in 2009 certain “Special Provisions” were added to the Agricultural (A) 
zoning district one of which (#4) provided as follows: 
 

Side yard setbacks for residential use lots shall be a minimum of 50 ft. for lots 
five (5) acres or greater in size. 

 
The rational for this separate, more onerous side yard setback requirement lots five (5) 
acres or larger, is unclear and may violate the fundamental statutory requirement of 
“uniformity” within a zoning district. See MD Code, Land Use, § 4-201, a copy of which 
is attached hereto as Exhibit B. 
 
Nonetheless, because the +/- 14 ac. Property is technically larger than 5 ac., even 
though only +/- 4 ac. is useable, the applicants have requested a variance from the 
“Special Provision” 50’ Side Yard Setback requirement for the purpose of allowing an 
accessory, pole-barn structure and a second dwelling unit on the Property. 
 

Variance for Accessory Structure (50’ to 16.7’) 
 
As shown on the “BZA Exhibit” prepared by Frederick Seibert & Associates, Inc., a 
copy of which is attached hereto as Exhibit C, with regard to the accessory, pole-barn 
structure the specific variance requested is from 50’ to 16.7’. 
 
As shown and labeled as “Prev. Prop. Shed” on the additional “BZA Exhibit” prepared 
by FSA attached hereto as Exhibit D, the 30’ x 40’ pole barn was initially planned, 
proposed and permitted (but never started) in a location on the northwest side of the 
Property behind the primary residence.  



 

 

 
However, due to (i) the severe topography dropping down toward the floodplain area 
of Antietam Creek at an 8% slope; and (ii) close proximity of the septic reserve area, the 
location of the pole barn was moved to the southeast side of the Property.  
 
Mistakenly assuming the location was compliant with an applicable 15’ side yard 
setback requirement, the contractor Pioneer Pole Builders, Inc. commenced 
construction.  
 
Footer inspections for the building were conducted without any objection to the new 
location. However, during a subsequent inspection the structure’s new location was 
identified by County personnel as being in violation of the 50’ “Special Provision” 
setback even if compliant with the general 15’ requirement. 
 
As such, in order to remedy this situation, the property owners have requested the 
subject variance to 16.7’. 
 

Variance for Second Dwelling Unit 
 
The same “Special Provision” 50’ side yard setback requirement also presents an 
impediment to the property owners’ proposed Second Dwelling Unit, also shown and 
labeled as “Proposed Dwelling” on the FSA “BZA Exhibit” attached hereto as Exhibit 
C.  Specifically, the request is for a variance from 50’ to 15’ from the same eastern 
boundary of the Property as the accessory, pole-barn structure.  
 
As the Board is well aware, variance standards require the applicants to demonstrate 
two (2) things: (i) uniqueness of the property; and (ii) practical difficulty or 
unreasonable hardship.  

Unique and Unusual 

As described in the seminal case of Cromwell v. Ward, 102 Md.App. 691, 694-95 (1995): 
“The first step requires a finding that the property whereon structures are to be placed 
(or uses conducted) is, in and of itself, unique and unusual in a manner different from the 
nature or surrounding properties such that the uniqueness and peculiarity of the subject 
property causes the zoning provision to impact disproportionately upon the property.” 

It is self-evident that in this case the tapered, pie-shaped configuration of the Property is 
unique and unusual in a manner different from the nature of the surrounding properties. 
Moreover, as clearly illustrated by the FSA “BZA Exhibit” attached as Exhibit C such 
uniqueness causes “Special Provision” 50’ side yard setback requirement to 
disproportionately impact the Property. An impact magnified by the presence of +/- 10 
acres of Sensitive Areas encumbering the widest portion of the Property and a pre-
existing 15’ access lane and easement across the narrow portion of the Property.  



 

 

 
Practical Difficulty 

 
As a dimensional rather than use variance, it is the “practical difficulty” standard which 
is applicable and Section 25.56(A) of the Zoning Ordinance sets forth the criteria for 
finding practical difficulty: 
 

1. Strict compliance would unreasonably prevent use of the property for a 
permitted purpose or render conformance unnecessarily burdensome; 
 

2. Denying the variance would do substantial injustice to the applicant and a lesser 
relaxation than that applied for would not give substantial relief; and 

 
3. Granting the variance would observe the spirit of the Ordinance and secure 

public safety and welfare. 
 
In this case, requiring strict compliance with the “Special Provision” 50’ side-yard 
setback requirement would render conformance unnecessarily burdensome.  As stated 
above, the Property’s tapered, pie shape and +/- 10 ac. of Sensitive Area leave a de facto 
+/- 4 ac. useable area. As per the very terms of the “Special Provision” added to the 
Zoning Ordinance in 2009, lots of this size would not be subject to the 50’ side yard 
requirement and would need only to comply with the generally applicable 15’ 
requirement.  
 
Use of the Property is further restricted by severe topography to the rear of the primary 
residence and a pre-existing 15’ access lane and easement across the narrow front 
portion of the Property and make it impractical to situate the proposed accessory 
building or second dwelling unit in any other way on the Property.  As such, a lesser 
relaxation of the “Special Provision” 50’ side yard setback requirement would not give 
substantial relief and denying the variance would do substantial injustice to the 
applicants. 
 
As clearly seen from the aerial photograph of the Property attached as Exhibit E, the 
proposed new location for the accessory, pole barn structure and the proposed location 
for the requested second dwelling unit, are both (i) a safe distance from Leiters Mill 
Road consistent with the spacing of the Mill Village homes located to the west and the 
closest residence on the Chuckla property to the east; and (ii) along the eastern 
boundary line where there are already a number of existing accessory buildings and 
structures. As such, granting the requested variances would not violate the spirit of the 
Zoning Ordinance or jeopardize public safety or welfare. Moreover, both proposed 
structures will be high quality, attractive additions to the Property. 
 
 
 



 

 

Special Exception: 
 
In addition to the request for two (2) side yard setback variances, the applicants have 
also requested a Special Exception to allow the second dwelling unit discussed above.  
 
Specifically, the Property Owners wish to construct a modest size (32’ x 35’) Second 
Dwelling Unit for Mrs. Boese’s parents. This growing trend of multi-generational 
homes and living arrangements is certainly something this Board is familiar with and 
has seen many times. The Second Dwelling Unit will be connected to the same well and 
septic systems as the primary residence and thus cannot be subdivided to be conveyed 
as a separate lot of record. Essentially, the two (2) residences on the Property will be 
tethered together. 
 
As guided by the Zoning Ordinance, application for a Special Exception: “shall not be 
approved where the Board finds the proposed …. use would adversely affect the public 
health, safety, security, morals or general welfare, or would result in dangerous traffic 
conditions, or would jeopardize the lives or property of people living in the 
neighborhood.” Article 25, Sec. 25.6. 
 
Further guidance is provided by the Maryland Court of Appeals in the seminal case of 
Schultz v. Pritts which states: “The appropriate standard to be used in determining 
whether a requested special exception use would have an adverse effect and, therefore, 
should be denied is whether there are facts and circumstances that show that the 
particular use proposed at the particular location proposed would have any adverse 
effects above and beyond those inherently associated with such a special exception use 
irrespective of its location within the zone.” 291 Md. 1, 22-23 (1981). 
 
In sum, a use designated by the Zoning Ordinance as being permitted by Special 
Exception carries with it a presumption of compatibility with the surrounding area 
absent facts or circumstances demonstrating that the use proposed at the particular 
location would have adverse effects above and beyond those inherently associated with 
such use anywhere else within the zone.   
 
In this case, there is nothing unique about this particular location which would make 
any adverse effects of the proposed second dwelling unit any different than what 
would inherently be associated with the use anywhere else.  
 
As pointed out above in the discussion of requested variances, the proposed Second 
Dwelling Unit would be consistent with the density and pattern of development along 
this stretch of Leiters Mill Road. Specifically, the row of twelve (12) houses immediately 
to the west which in some instances are less than 50’ apart. See the additional BZA 
Exhibit prepared by Frederick Seibert & Associates, Inc. and attached hereto as Exhibit 
F. In addition, there appear to be multiple dwelling units located on the +/- 5.5 ac. 
property to the east owned by Mr. and Mrs. Chuckla.  



 

 

 
Also as discussed above, the proposed second dwelling unit is proposed to be located a 
safe distance from Leiters Mill Road along the eastern boundary line of the Property 
where there are already a number of existing accessory buildings and structures. 
 
Therefore, the proposed second dwelling unit is compatible with the pattern and 
density in the surrounding neighborhood and there are no uniquely adverse effects 
evident at this particular location in the Agricultural (A) zone.  
 
 
I look forward to discussing in greater detail the particular facts and circumstances of 
the requested variances and Special Exception at the Board’s regularly scheduled 
hearing on December 20, 2023. 
 

Very truly yours, 
JD LAW COMPANY, INC. 

  
 

Jason M. Divelbiss 
     Attorney at Law 
 
     Email: jdivelbiss@divelbisslaw.com 
 
 
 
 
 
 
 

mailto:jdivelbiss@divelbisslaw.com
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(Sheets 1-5)
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Washington County Zoning Review Map
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Jason Divelbiss

Jason Divelbiss
New Pole Barn Location 
(Approx.)

Jason Divelbiss
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Proposed 2nd Dwelling Unit 
Location (Approx.)
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BEFORE THE BOARD OF APPEALS  

 FOR WASHINGTON COUNTY ,  MARYLAND  

      * 

MARTIN &  NICOLE BOESE   *  Appeal No.:  AP2023-047  

 Appellants     *  

      *  

*  *  *  *  *  *  *  *  *  *  *  *  *  

OPINION  

Martin and Nicole Boese (hereinafter “Appellants”) request a special exception to 

establish a second single-family dwelling on a parcel improved with a dwelling and a 

variance to reduce the side yard setback from 50 feet to 15 feet at the subject property.  

Appellant also requests a variance to reduce the side yard setback from 50 feet to 16.7 feet 

for a constructed accessory structure at the subject property.  The subject property is 

located at 14005 Misty Glen Lane, Hagerstown, Maryland and is zoned Agricultural, 

Rural.  The Board held a public hearing on the matter on December 20, 2023. 

Findings of Fact 

Based upon the testimony given, all information and evidence presented, and 

upon a study of the specific property involved and the neighborhood in which it is 

located, the Board makes the following findings of fact: 

1. Appellants are the owners of the subject property located at 14005 Misty 

Glen Lane, Hagerstown, Maryland.  The property is zoned Agricultural, Rural.  

2. The subject property is located on the north side of Leiters Mill Road, just 

to the west of Leitersburg and directly adjacent to the homes that comprise Section A of 

the Mill Village subdivision.  The subject property is bounded to the west by property 

owned by Joseph and Debbie Chukla and to the east by property owned by Ryan 

Householder.  The subject property consists of approximately 14 acres with a single-

family dwelling and a newly constructed pole barn structure. 
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3. The subject property was created in 2005 as part of the five (5) lot 

subdivision known as Misty Glen.  At the time of creation, the applicable side yard 

setbacks were 15 feet. 

4. In 2009, the Zoning Ordinance was amended to include special provisions 

for properties in the Agricultural zoning district.  Specifically, properties of five (5) acres 

or more were required to have side yard setbacks of 50 feet. 

5. Appellants originally planned to construct the pole barn behind the existing 

residence, but they discovered that the topography was too steep for building.  The site 

was also very close to the floodplain area near the Antietam Creek and the septic reserve 

area.  They settled on the existing location to right side of the home when viewed from 

Leiters Mill Road. 

6. The pole barn site was relocated, and construction commenced, although 

the permit was not modified to reflect the change.  During an inspection, the relocation 

issue was discovered, and the process was halted due to the setback issues. 

7. The adjacent Householder property also has a barn/shed structure which is 

approximately 16 feet from the property line. 

8. Appellants have also proposed to construct a second dwelling, 

approximately 32 feet by 35 feet, to be located toward the front of the property, close to 

Leiters Mill Road.  The second dwelling would be connected to the same well and septic 

systems as the existing residence. 

9. The second dwelling would utilize the same ingress and egress for the 

property which is shared with the primary residence and adjacent property owners.  The 

current driveway serves five (5) separate homes. 

10. Appellants have proposed the second dwelling for aging parents to relocate 

on the subject property as their needs for care and assistance will increase.  Appellants 

also have an adult daughter who is high functioning but on the Autism Spectrum.  There 

is the possibility that she could also utilize the second dwelling in the future as an 
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independent, but safe and close place to live as an adult.   

11. Appellants have no intention to use the second dwelling as a rental and 

understand that the subject property could not be subdivided. 

Rationale 

Variance Related to Accessory Structure 

 The Board has authority to grant a variance upon a showing of practical difficulty 

or undue hardship. §§ 25.2(c) and 25.56.1 “Practical Difficulty” may be found by the Board 

when: (1) strict compliance would unreasonably prevent the use of the property for a 

permitted purpose or render conformance unnecessarily burdensome; and (2) denying 

the variance would do substantial injustice to the applicant and a lesser relaxation than 

that applied for would not give substantial relief; and (3) granting the variance would 

observe the spirit of the Ordinance and secure public safety and welfare. § 25.56(A).    

 Practical difficulty and undue hardship are the result of a property being unique.  

“’Uniqueness’ of a property for zoning purposes requires that the subject property have 

an inherent characteristic not shared by other properties in the area, i.e., its shape, 

topography, subsurface condition, environmental factors, historical significance, access 

or non-access to navigable waters, practical restrictions imposed by abutting properties 

(such as obstructions) or other similar restrictions.” North v. St. Mary's Cnty., 99 Md. App. 

502, 514 (1994).) 

In the instant case, the subject property is located in the Agricultural, Rural zoning 

district.  Historically and still generally, the side yard setback requirement has been 15 

feet for single family dwelling units.  In 2009, Special Provisions were adopted and 

incorporated into the Ordinance under Section 5A.7.  Specifically, special provision #4 

 
11 “When the terms unnecessary hardship (or one of its synonyms) and practical difficulties are framed 

in the disjunctive (“or”), Maryland courts generally have applied the more restrictive hardship standard to 

use variances, while applying the less restrictive practical difficulties standard to area variances because 

use variances are viewed as more drastic departures from zoning requirements.” Belvoir Farms Homeowners 

Ass'n, Inc. v. North, 355 Md. 259, 276 n.10 (1999) (citations omitted). 
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states, “[s]ide yard setbacks for residential uses lots shall be a minimum of 50 ft. for lots 

five (5) acres or greater in size.”  As the subject property consists of approximately 14 

acres, regardless of the actual developable area, special provision #4 applies in this case. 

The Board heard testimony from Appellants that their original location behind the 

residence was eliminated due to the steep topography.  It would have required serious 

excavation and fill costs to produce a level site for the pole barn structure.  The decision 

was made to relocate the pole barn to the right side of the home close to the property line.  

Unfortunately, this was done without modifying the permit and construction was mostly 

completed before any issue was raised.  As a result, the pole barn structure was located 

using the normal setback distance of 15 feet instead of the required 50 feet.  Appellants 

testified that this was an honest mistake and that having to tear down the pole barn and 

move it would be very expensive.  Appellants also pointed out that the adjacent 

properties both have structures closer than 50 feet to the property line and there are no 

issues.  Appellants also testified that the 50-foot side yard setbacks severely limit and 

eliminate buildable area on the property.  Under the circumstances, strict compliance 

would render conformance unnecessarily burdensome.  The variance relief is necessary 

to relieve said burden, but still observes the spirit of the Ordinance and promotes the 

County’s investment in agricultural preservation. 

Special Exception Request 

 The Board has authority to grant a special exception pursuant to Section 25.2(b) of 

the Zoning Ordinance for Washington County, Maryland. A special exception is defined 

as “a grant of a specific use that would not be appropriate generally or without restriction; 

and shall be based upon a finding that the use conforms to the plan and is compatible 

with the existing neighborhood.” Article 28A.   In addition, Section 25.6 sets forth the 

limitations, guides, and standards in exercise of the board’s duties and provides:   
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 Where in these regulations certain powers are conferred upon the Board or the 

approval of the Board is required before a permit may be issued, or the Board is called 

upon to decide certain issues, the Board shall study the specific property involved, as well 

as the neighborhood, and consider all testimony and data submitted, and shall hear any 

person desiring to speak for or against the issuance of the permit.  However, the 

application for a permit shall not be approved where the Board finds the proposed 

building, addition, extension of building or use, sign, use or change of use would adversely 

affect the public health, safety, security, morals or general welfare, or would result in 

dangerous traffic conditions, or would jeopardize the lives or property of people living in 

the neighborhood.  In deciding such matters, the Board shall consider any other 

information germane to the case and shall give consideration to the following, as 

applicable: 

 

(a)  The number of people residing or working in the immediate area concerned. 

(b)  The orderly growth of a community. 

(c)  Traffic conditions and facilities 

(d)  The effect of such use upon the peaceful enjoyment of people in their homes. 

(e) The conservation of property values. 

(f) The effect of odors, dust, gas, smoke, fumes, vibrations, glare and noise upon 

the use of surrounding property values. 

(g) The most appropriate use of the land and structure. 

(h) Decision of the courts. 

(i) The purpose of these regulations as set forth herein. 

(j) Type and kind of structures in the vicinity where public gatherings may be 

held, such as schools, churches, and the like. 

 

The Board finds no cause for concern with respect to the number of people residing or 

working in the area, general traffic conditions, or nearby public gatherings.  While there 

were concerns raised about the use of the shared drive, a second dwelling would not 

materially increase or exacerbate traffic conditions.  Likewise, there was no evidence to 

suggest that the proposed use would create odors, dust, gas, smoke, fumes, vibrations, 

glare or noise that would affect the surrounding properties.  

 The Board heard testimony from Ryan Householder that he would be able to see 

the back of the second dwelling from his living room.  Mr. Householder testified that 

when he moved in, the expectation was that each lot would only have one (1) home and 

that from the location of his home, he would not have to look at the back of another.  He 

further stated that he had to sign covenants restricting construction to a single dwelling.  

Mr. Householder was very concerned about the peaceful enjoyment of his property and 



 

 

−6− 

the overall effect on his property value with the second dwelling located within the 

forward view of his home. 

 In order to construct the second dwelling, Appellants require a variance to locate 

the structure inside a small, triangular building area bordered by the western boundary, 

Leiters Mill Road and the driveway access and right-of-way.  Given the need to reduce 

the setback by two-thirds and the small buildable area, there are questions about the 

appropriateness of the proposed use for the subject property.  Moreover, it raises 

questions about whether the proposed use is consistent with the orderly growth of the 

community.  Appellants assert that the second dwelling will be situated in line with the 

existing homes in the Mill Village and subdivision and as such, is both practically and 

aesthetically consistent with the neighborhood.  However, the subject property would be 

the only property in that line of homes to have a second dwelling. 

 Mr. and Mrs. Chukla testified that although they were originally in support of the 

plan, they have changed their minds.  They raised concerns for traffic and the overuse of 

the shared driveway.  Mr. Chukla testified that he was concerned about what might 

happen once the Appellants no longer lived at the property, but the two dwellings 

remained.  He was concerned about future attempts to rent or otherwise profit from the 

second dwelling.  Mr. Chukla also pointed out that many of the surrounding residents 

had signed a letter opposing the proposed us.  

 Although Appellants correctly assert that there is a presumption of 

appropriateness given to special exception requests, the Board is nevertheless required 

to consider all of the factors and determine whether that presumption has been rebutted. 

The uniqueness of the shape and layout of the subject property, and the effect of the 

setback requirements render the request for a second dwelling problematic.   The Board 

also has concerns about the proposed use being inconsistent with the current character of 

the neighborhood and impacting the peaceful enjoyment of the immediate neighbors.  In 

light of these concerns, the Board finds that the proposed use is not appropriate for the 
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subject property, particularly in the location proposed.  The Board is unable to find that 

the proposed use at the subject property will have no greater “adverse effects above and 

beyond those inherently associated with such a special exception use irrespective of its 

location within the zone.” Schultz v. Pritts, 291 Md. 1, 15 (1981).    For all these reasons, 

we conclude that this appeal does not meet the criteria for a special exception and 

therefore should be denied.   

Variance Related to Second Single-Family Dwelling 

 In light of the Board’s decision to deny the special exception request for a second 

single-family dwelling, the Board finds that it is unnecessary to address the variance 

requests related to said use.  

Accordingly, the request for a variance to reduce the side yard setback from 50 feet 

to 16.7 feet for a constructed accessory structure at the subject property is GRANTED, by 

a vote 5 to 0.  The variance is granted upon the general condition that the use is consistent 

with the testimony and evidence presented.  Appellant’s request for a special exception 

to establish a second single-family dwelling on a parcel improved with a dwelling at the 

subject property is DENIED, by a vote of 5 to 0.  The accompanying request for variance 

relief related to the second dwelling is therefore moot. 

     

      BOARD OF APPEALS  

 

  By: Jay Miller, Chair  

 

Date Issued: January 19, 2024 

 

Notice of Appeal Rights 

  

Any party aggrieved by a final order of the Authority in a contested case, whether such decision is 

affirmative or negative in form, is entitled to file a petition for judicial review of that order to the Circuit 

Court for Washington County within thirty (30) days of the date of the order. 

 

 




