
BOARD OF APPEALS 

June 11, 2025 

County Administration Building, 100 W. Washington St., Meeting Room 2000, Hagerstown, at 6:00 p.m. 

AGENDA 

AP2025-011: An appeal for charging administrator error of the Zoning Administrator’s determination of Section 4.3d for 
the legal non-conforming use of a bar & grill on vacate lot owned by the appellant, Kehoe Realty LLC and located at 1221 
& 1225 Security Road, Hagerstown, Zoned Residential Suburban. - APPELLANT IS ALLOWED TO CONTINUE 
THE NON-CONFORMING USE ON THE PROPERTY.

__________________________________________________________________________________________________ 

Pursuant to the Maryland Open Meetings Law, notice is hereby given that the deliberations of the Board of Zoning 
Appeals are open to the public.  Furthermore, the Board, at its discretion, may render a decision as to some or all of the 
cases at the hearing described above or at a subsequent hearing, the date and time of which will be announced prior to the 
conclusion of the public hearing. Individuals requiring special accommodations are requested to contact Katie Rathvon at 
240-313-2464 Voice, 240-313-2130 Voice/TDD no later than June 2, 2025.  Any person desiring a stenographic transcript
shall be responsible for supplying a competent stenographer.

The Board of Appeals reserves the right to vary the order in which the cases are called.  Please take note of the Amended 
Rules of Procedure (Adopted July 5, 2006), Public Hearing, Section 4(d) which states: 

Applicants shall have ten (10) minutes in which to present their request and may, upon request to and permission of the 
Board, receive an additional twenty (20) minutes for their presentation.  Following the Applicant’s case in chief, other 
individuals may receive three (3) minutes to testify, except in the circumstance where an individual is representing a 
group, in which case said individual shall be given eight (8) minutes to testify. 

Those Applicants requesting the additional twenty (20) minutes shall have their case automatically moved to the end of 
the docket. 

For extraordinary cause, the Board may extend any time period set forth herein, or otherwise modify or suspend these 
Rules, to uphold the spirit of the Ordinance and to do substantial justice. 

Tracie Felker, Chairman 

Board of Zoning Appeals 
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BEFORE THE BOARD OF APPEALS 

FOR WASHINGTON COUNTY, MARYLAND 
 

KEHOE REALTY, LLC    * Appeal No.: AP2025-011 

 Appellant    * 

      * 

* * * * * * * * * * * * * 

OPINION 

  Kehoe Realty, LLC, (hereinafter “Appellant”) files this appeal charging error in 

the Zoning Administrator’s1 determination regarding the status of the non-conforming 

use of a bar and grill on a vacant lot at the subject property.  The subject property is 

located at 1221 and 1225 Security Road, Hagerstown, Maryland 21742 and is zoned 

Residential, Suburban.  The Board held a public hearing in this matter on June 11, 2025, 

wherein Appellant was represented by Jason Divelbliss, Esq.2  This appeal was heard 

pursuant to Article 25 of the Zoning Ordinance for Washington County and upon proper 

notice to the parties and general public as required. 

Findings of Fact 

 Based upon the testimony given, all information and evidence presented, and 

upon a study of the specific property involved and the neighborhood in which it is 

located, the Board makes the following findings of fact: 

1.  Appellant is the owner of the subject property located at 1221 and 1225 

Security Road, Hagerstown, Maryland.  The subject property is zoned Residential, 

Suburban. 

2. The subject property has been the home of the Creekside Bar and Grill for 

more than thirty (30) years. 

 
1 For purposes of this Opinion, Zoning Administrator shall refer to Jill Baker, Director of Planning/Zoning 

Administrator. 
2 Although the Board had a quorum of four (4) members, Appellant was given the choice to proceed or 

request a postponement due the potential for a tie vote.  Appellant elected to proceed with the hearing. 
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3. Appellant purchased the subject property in August 2022, with plans to 

renovate the existing building.  The renovation project evolved into a demolition and 

rebuild project which included plans for a smaller building with a more efficient layout. 

4. In June 2023, Appellant sought a variance to reduce the front yard setback 

to accommodate the planned newly constructed building.  Th Board granted the variance 

request in Case No. AP2023-027. 

5. After Appellant determined that the project would require demolition and 

rebuilding, it sought and obtained confirmation of the non-conforming use as a bar and 

grill from the Zoning Administrator. 

6. After numerous consultations with County officials, the Fire Marshal and 

City of Hagerstown, it was determined that new plans were necessary to eliminate the 

need for sprinklers.  The new design drawings were submitted as “Creekside 3”. 

7. In June 2024, Appellant’s liquor license expired, and a bulk transfer was 

authorized to another licensee owned by Appellant so that the inventory could be 

transferred and stored under another license currently in use. 

8. In September 2024, Appellant met with the Liquor Board to discuss the 

lapse in the license for Creekside Bar and Grill.  The Liquor Board indicated that upon 

reapplication, a license would likely be issued for use at the subject property. 

9. In February 2025, Appellant listed the subject property for sale. 

10. In March 2025, Appellant sought confirmation of the non-conforming use 

of a bar and grill at the subject property.  The Zoning Administrator denied 

confirmation, on the basis that the building had been demolished and liquor license had 

expired and was not active. 

11. Prior to the request for confirmation, the site plan had been pending 

without recent activity and there had been little communication between Appellant and 

the County. 

12. Appellant timely filed an appeal charging error in an administrative 

action taken by the Zoning Administrator. 
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Rationale 

 Section 25.2 of the Zoning Ordinance, sets forth the general powers of the Board 

of Appeals and specifically notes in subsection (a) that the Board has the authority: 

To hear and decide appeals where it is alleged that there is an error in any other 

requirement, decision or determination made by an administrative official in 

regard to the enforcement of this Ordinance, the Washington County Forest 

Conservation Ordinance, or of any ordinance adopted thereto. 

 

The Zoning Administrator’s determination of whether a non-conforming use continues 

to exist is clearly within the Board’s purview upon appeal charging administrative error.  

Appellant asserts that it was error for the Zoning Administrator to determine that the 

subject property no longer met the criteria for a non-conforming use as indicated in her 

letter dated April 14, 2025.  In her decision, the Zoning Administrator referred to Section 

4.3(d) of the Zoning Ordinance which provides, “No land, building, structure, or 

premises where a nonconforming use has ceased for six (6) months or more shall 

thereafter be used except in conformance with this Zoning Ordinance.”  The Board is 

tasked with applying the language of this section to the facts and timeline presented by 

the parties. 

 Appellant provided testimony and documentation as evidence in support of the 

appeal.  Mr. Kehoe testified that at all times during the process, he was attempting to 

move things forward, although he admitted he could have communicated that better to 

the County.  There were significant delays related to consultation with the City of 

Hagerstown about water service and there was a need to redesign the building to avoid 

the need for sprinkler installation.  Both of these items took several months each and 

stalled the project beyond his control.  As a result of the delays, a calculated decision was 

made not to renew the liquor license until the project was closer to completion.  The 

meeting with the Liquor Board confirmed Mr. Kehoe’s belief that he would be granted a 

new license upon application and that a bulk transfer was appropriate given the 

uncertainty of a completion date.  Mr. Kehoe was adamant in his testimony that he never 

intended to abandon the use as a bar and grill. 
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 Appellant argued through counsel that the Board must find evidence of an intent 

to abandon the use in order to affirm the Zoning Administrator’s decision in this case.  

Appellant cites to Landay v MacWilliams, 173 Md. 460 (1938) which undertook an analysis 

of abandonment and reached the conclusion that mere cessation of a use is not in and of 

itself, abandonment for purposes of a non-conforming use.  Appellant contended that 

there would need to be evidence of an intention, and an act in furtherance of that 

intention to find abandonment. 

 Jill Baker, Director/Zoning Administrator, testified before the Board in support of 

her decision to deny the non-conforming use.  Ms. Baker testified that the previous 

confirmation was based heavily on the fact that Appellant had an active liquor license 

and therefore had demonstrated an intent to continue operating the business at the 

property.  She acknowledged that the County was aware of the plan to demolish the 

building and under normal circumstances, that would be sufficient to eliminate the non-

conforming use status.  Ms. Baker viewed the demolition, the lack of movement on the 

site plan and the expiration of the liquor license as clear indications that Appellant had 

abandoned the non-conforming use. 

 The Board is persuaded by Appellant’s testimony and the argument and case law 

presented in support thereof.  Although Appellant could have avoided any confusion 

with better communication, it is clear that it has continued its efforts to rebuild the 

Creekside Bar and Grill and operate the business as a bar and grill.  The Zoning 

Administrator applied the Ordinance based on her experience and judgment of the facts 

presented.  In doing so, it appears that she imposed a requirement that Appellant 

demonstrate an affirmative act to maintain the nonconforming use status.  Based on 

Landay and the subsequent analysis in McLay v Maryland Assemblies, 269, Md. 465 (1973), 

the Board finds there is no such affirmative requirement when considering cessation 

and/or abandonment.  The Board finds that there was no intent on the part of Appellant 

to abandon the use and that in fact, Appellant was continuing to pursue all options to 

resume use of the property. 
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Accordingly, the Board finds that the Zoning Administrator’s decision that the 

non-conforming use of a bar and grill at the subject property had lapsed was in error and 

should be overturned.  Thus, Appellant’s appeal charging error and seeking to reverse 

the Zoning Administrator’s decision is GRANTED by a vote of 4 to 0.   

BOARD OF APPEALS  

By: Tracie Felker, Chair  

 

Date Issued:  July 10, 2025 
 

Notice of Appeal Rights  

 

Any party aggrieved by a final order of the Authority in a contested case, whether such decision 

is affirmative or negative in form, is entitled to file a petition for judicial review of that order to the Circuit 

Court for Washington County within thirty (30) days of the date of the order. 
 


