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ZONING APPEAL
Property Owner: Kehoe Realty LLC Docket No: AP2025-011
6390 Riding Horse Drive Tax ID No: 18016613
Mt. Airy MD 21771 Zoning: RS
Appellant: Kehoe Realty LLC RB Overlay: No
6390 Riding Horse Drive Zoning Overlay:
Mt. Airy MD 21771 Filed Date: 05/07/2025

Hearing Date:  06/11/2025
Property Location: 1221 & 1225 Security Road
Hagerstown, MD 21742

Description Of Appeal:  Charging Administrator Error of the Zoning Administrator's determination of Section 4.3d for the legal
non-conforming use of a bar & grill on vacant lot.

Appellant's Legal Interest In Above Property: Owner: Yes ;z::;i::: No
Lessee: No gz::;aa?efo No
Other:

Previous Petition/Appeal Docket No(s):

Applicable Ordinance Sections: Washington County Zoning Ordinance Section 4.3 d

Reason For Hardship:

If Appeal of Ruling, Date Of Ruling: 04/14/2025

Ruling Official/Agency: Zoning Administrator

Existing Use: Proposed Use:

Previous Use Ceased For At Least 6 Months: Date Ceased:

Area Devoted To Non-Conforming Use - Existing:
Proposed:

| hearby affirm that all of the statements and information contained in or filed with this appeal are true and correct.

P St

Appellant Signature

a }/ : ; 202{
. : A
My t°mm'5ﬂ2@'§mu(%{?~w . Notary Public

MARYLAND
MY COMMISSICN EXPIRES NOVEMBER 07, 2025

State Of Maryland, Washington County to-wit:

Sworn and subscribed before me this day of
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BOARD OF ZONING APPEALS

ATTENTION!

Posting Instructions

The premises MUST be posted in accordance with the following rules:

1. The sign must be posted a minimum of fourteen (14) days prior to the public hearing
Section 25.51(c) Property upon which the application or appeal is concerned shall be posted
conspicuously by a zoning notice no less in size than twenty-two (22) inches by twenty-eight
(28) inches at least fourteen (14) days before the date of the hearing.

2. The sign must be placed on the property within ten (10) feet of the property line which abuts the most
traveled public road.

3. The sign must be posted in a conspicuous manner not over six (6) feet above the ground level, and affixed to
a sturdy frame where it will be clearly visible and legible to the public.

4. The sign shall be maintained at all times by the applicant until after the public hearing. If a new sign is
needed or required, please contact the Plan Review Department at 240-313-2460.

5. An affidavit certifying the property will be posted for the minimum of fourteen (14) days prior to the public
hearing date.

Proper posting of the sign will be spot checked by the Zoning Inspector. [F SIGN IS NOT IN COMPLIANCE, IT MAY
RESULT IN RESCHEDULING OF THE HEARING. '
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AFFIDAVIT IN COMPLIANCE WITH SECTION 25.51(C)

Docket No: AP2025-011
State of Maryland Washington County, To Wit:

On 5/7/2025, before me the subscriber, a Notary of the public of the State and County aforesaid, personally
appeared Jason Divelbiss and made oath in due form of law as follows:

Jason Divelbiss will post the zoning notice sign(s) given to me by the Zoning Administrator in accordance with
Section 25.51(c) of the Washington County Zoning Ordinance for the above captioned Board of Appeals case,
scheduled for public hearing on 06/11/2025, and that said sign(s) will be erected on the subject property in
accordance with the required distances and positioning as set out in the attached posting instructions.

Sign(s) will be posted on 05/27/2025 and will remain until after the above hearing date.

R ———— e AN Y
/\" A~ \
Jason Divelbiss

Sworn and subscribed before me the day and year first akove written.

//7%;7//%%’

Kathryn B Rathvon Notary Public
NOTARY PUBLIC
WASH:{:ETON COUNTY

RYLAND
MY COMMISSION EXPIRES NOVEMBER 07, 2025

Seal My Commission Expires
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ZONING APPEAL
Property Owner: Kehoe Realty LLC Docket No: AP2025-011
6390 Riding Horse Drive Tax ID No: 18016613
Mt. Airy MD 21771 Zoning: A(R); RS
Appellant: Kehoe Realty LLC RB Overlay: No
6390 Riding Horse Drive Zoning Overlay: IM
303 MEMORIAL BLVD W
Mt. Airy MD 21771 Filed Date: 05/07/2025

Hearing Date:  05/28/2025
Property Location: 1221 & 1225 Security Road
Hagerstown, MD 21742

Description Of Appeal:  Charging Administrator Error of the Zoning Administrator's determination of Section 4.3d for the legal
non-conformation use of a bar & grill on vacant lot.

Contract to

A y | InA P : :
ppellant's Legal Interest In Above Property Owner: Yes ReAs/Lisse: No

Lessee: No Capimactin No

Purchase:

Other:
Previous Petition/Appeal Docket No(s):
Applicable Ordinance Sections: Washington County Zoning Ordinance Section 4.3 d
Reason For Hardship:
If Appeal of Ruling, Date Of Ruling: 04/14/2025
Ruling Official/Agency: Zoning Administrator
Existing Use: Proposed Use:
Previous Use Ceased For At Least 6 Months: Date Ceased:
Area Devoted To Non-Conforming Use - Existing:

Proposed:
| hearby affirm that all of the statements and information containéd ih or filed with thi are true and correct.

/
Appellant Signature

State Of Maryland, Washington County to-wit:
Sworn and subscribed before me this g day of ﬁ/f , 2024 .

¢ -
R Ry Z# 2R
7
oy ComPASUHEIN O o S
MY COMMISSION EXPIRES NOVEMBER 07, 2025
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AFFIDAVIT IN COMPLIANCE WITH SECTION 25.51(C)

Docket No: AP2025-011
State of Maryland Washington County, To Wit:

On 5/7/2025, before me the subscriber, a Notary of the public of the State and County aforesaid, personally
appeared Jason Divelbiss and made oath in due form of law as follows:

Jason Divelbiss will post the zoning notice sign(s) given to me by the Zoning Administrator in accordance with
Section 25.51(c) of the Washington County Zoning Ordinance for the above captioned Board of Appeals case,
scheduled for public hearing on 05/28/2025, and that said sign(s) will be erected on the subject property in
accordance with the required distances and positioning as set out in the attached posting instructions.

Sign(s) will be posted on 05/13/2025 and will remain until after the above hearing date.

Do Y2,

Jason Divelbiss

Sworn and subscribed before me the day and year first abovg written.

VP i

NO Arl!{\B( §€é??&°“ Notary Public

WASHINGTON COUNTY
MARYLAND
MY COMMISSION EXPIRES NOVEMBER 07, 2025

Seal My Commission Expires
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BOARD OF ZONING APPEALS

ATTENTION!

Posting Instructions

The premises MUST be posted in accordance with the following rules:

1. The sign must be posted a minimum of fourteen (14) days prior to the public hearing
Section 25.51(c) Property upon which the application or appeal is concerned shall be posted
conspicuously by a zoning notice no less in size than twenty-two (22) inches by twenty-eight
(28) inches at least fourteen (14) days before the date of the hearing.

2. The sign must be placed on the property within ten (10) feet of the property line which abuts the most
traveled public road.

3. The sign must be posted in a conspicuous manner not over six (6) feet above the ground level, and affixed to
a sturdy frame where it will be clearly visible and legible to the public.

4. The sign shall be maintained at all times by the applicant until after the public hearing. If a new sign is
needed or required, please contact the Plan Review Department at 240-313-2460.

5. An affidavit certifying the property will be posted for the minimum of fourteen (14) days prior to the public
hearing date.

Proper posting of the sign will be spot checked by the Zoning Inspector. IF SIGN IS NOT IN COMPLIANCE, IT MAY
RESULT IN RESCHEDULING OF THE HEARING.
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Appeal Charging Error In Administrative Ruling or Action

Property Location: _ [ | i 113‘5 SCQUI;'\ﬁI KDQV( " HQQGPIX')GW M)

Appellant’s present legal interest in above property: (Check One)

\~_ Owner (Including Joint Ownership) Lessee Contract to rent/lease

Contract to Purchase Other

_ \ R
Official or agency from whose ruling or action this appeal is made: P ldﬂn )NAK bt f€c+'\f'/

= m‘ﬁs Adeiia) shetor

Date of ruling or action: )4 'Dr |‘ [ }(/' 90,3 §

On attached sheet please provide:

» Brief description of ruling or action from which this appeal is made. (Attach copy of ruling or document
indicating such action)

Brief description of what, in Appellant’s view, the ruling or action should have been

Section/subsection of the Zoning Ordinance which Appellant contends was misinterpreted

Error in fact, if any, involved in the ruling or action from which this appeal is made

Error of law, if any, involved in the ruling or action from which this appeal is made

Questions of fact, if any, presented to the Board of this appeal

State of Appellant’s interest, i.e. manner in which Appellant is aggrieved by the ruling or action complained
of (as property owner or otherwise):

| hereby certify that | have, to the best of my knowledge, accurately supplied the information required for the

above referenced appeal. K&»\!’L Ml LLC ‘
N D — G390 Rifagitoree D1

Si*3ure of Appellant Address of Appeffant

divelhiss @ dlivelbisslaw.con _(410) 205 -$05Y
ail of Appellant Phohe Number of Appellant

This appeal form is to be used to assist the customer in gathering the information necessary to
submit an application. However, the application shall be processed in person.

Revised August 3, 2022






















































No Intent to Abandon

Even if there had been a cessation of the nonconforming use for a period of six (6)
months or more, there has been and there remains no corresponding intent to abandon.

Maryland common law instructs that “unless so stated in the statute, cessation or
discontinuance of a nonconforming use without the substitution of another use or
without evidence of an intent to abandon the nonconforming use, will not prevent its
resumption.” Landay v. MacWilliams, 173 Md. 460, 469 (1938).

The Washington County Zoning Ordinance DOES NOT specifically provide that mere
cessation or discontinuance of the nonconforming use is sufficient to terminate the right
to continue a pre-existing nonconforming use. By comparison, see the language at issue
in the case of Harford County v. McDonough, 74 Md. App. 119 (1988) which DOES
specifically provide that mere cessation or discontinuance is all that is required to
terminate the right to continue a nonconforming use. That language stated that: “In the
event a nonconforming use ceases for a period of one (1) year or more, then the
nonconforming use shall be deemed abandoned...” (emphasis added).

Therefore, as guided by the Court in Landay v. MacWilliams, the substitution of another
use or evidence of an intent to abandon the nonconforming use is required before the
Property Owner’s right to continue operating the Business as a legal, nonconforming
use can be terminated.

In this case it is inarguable that there has been no substitution of another use. Moreover,
there is no evidence of an intent to abandon the nonconforming use, quite the opposite.

As always, your consideration of this request and supporting information is
appreciated and if further information or explanation from myself or the Property
Owner is necessary to process this request please do not hesitate to let me know.

Very truly yours,
JD LAW COMPANY, INC.

%/w—-’b-\ L

Jason M. Divelbiss
Attorney at Law

Email: jdivelbiss@divelbisslaw.com
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DEPARTMENT OF PLANNING & ZONING
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April 14, 2025

Jason Divelbiss, Esq.

JD Law Company, Inc.
11125 Bemisderfer Road
Greencastle, PA 17225

Re: Continuation of non-conforming use for Creekside Bar & Grill
Tax ID: 18-016613

Dear Jason:

Thank you for the additional information provided relating to your belief that Creekside Bar & Grill,
located at 1221-1225 Security Road has maintained its intent to operate as a legal non-conforming use.
We have reviewed your letter dated March 21, 2025 and offer the following decision and explanation.

We acknowledge and confirm that discussions were held in May/June of 2023 regarding the non-
conforming status of the business and the pending demolition permit. It was our position that
demolition of the existing structure would constitute cessation/abandonment of the non-conforming
use. Evidence was provided at that time that a valid liquor license was assigned to the property. We
accepted this argument as objective evidence that there was an intent to continue the use as a
tavern/restaurant. The structure was then demolished in June or July of 2023.

In June of 2024, the property owner allowed the liquor license for the property to expire. In your letter
you state that the property owner intended to reapply for a new license, however, to date, no
application has been made to obtain a new license. Based on the discussion and correspondence done
in 2023, our determination at that time was that continuation of the liquor license provided the
evidence that illustrated that the property owner did not show an intent to abandon. With the cessation
of a liquor license for over 6 months, we have determined that this is evidence of abandonment of the
non-conforming use.

Also included within your correspondence, you discuss the property owner’s discussions with various
agencies regarding the functional design of the fire protection system. This may insinuate the property
owner’s internal intent to continue the business, however, no outward actions were taken to show
objective intent that the non-conforming use wasn’t abandoned. Furthermore, you state that the
owner was deliberating on whether to sell the business or retain the business under their own
management. We have not found evidence that shows publicly the outward intent of the property
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owner to sell within the last six months. Again, this is subjective intent that provides no outward intent
of continuation of the use.

Now that the building has been demolished and the liquor license has been expired for over 6 months,
we now find that the owner has abandoned their intent to continue the non-conforming use of the
property. Should the property owner wish to pursue this endeavor, the property will need to be
rezoned to a more appropriate district that would allow for this commercial use.

Should you feel aggrieved by this decision, you have the ability to appeal to the Board of Zoning Appeals.
Application for an appeal must be received within 30 days of the date of this letter.

Sincerely,

CAS P

Jill Baker, AICP, Director/Zoning Administrator
Washington County Department of Planning and Zoning


















